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Addendum 

Since the date that this 2010 Revenue Committee interim study committee report was 
written (January 10, 2011), the Nebraska Supreme Court issued its decision in 
Vandenberg v. Butler County Board of Equalization, 281 Neb. 437 (April 28, 2011) 
(hereinafter referred to as Vandenberg). 

In the Vandenberg case, the Nebraska Supreme Court held that the traditional "three-part 
test for determining whether a fixture is real or personal property ... does not apply to 
determinations"i involving the question "trade fixtures," as defined in Neb. Rev. Stat. 
section 77-105, are real or personal property, because, in the Court's view, section 77-
105 "clear! y controls the issue of classification of fixtures for purposes of taxation. "ii 

Furthermore, in its Vandenberg opinion, the Nebraska Supreme Court "expressly 
overruled"iii its prior decision in Northern Natural Gas Co. v. State Board of 
Equalization, 232 Neb. 806, 443 N.W.2d 249 (1989), "[t]o the extent that Northern 
Natural Gas Co. holds to the contrary .... "iv 

The Nebraska Supreme Court's decision in the Vandenberg case is relevant to the 
discussion of trade fixtures throughout this 2010 Revenue Committee interim study 
committee report, especially Part IV of this report. 

Moreover, the Court's decision in the Vandenberg case is sufficiently significant to 
caution readers that the analysis and related conclusions expressed in this interim study 
committee report should now be read, contemplated, and altered accordingly in light of 
the Court's decision and rationale in the Vandenberg case. 

A copy of the Vandenberg case is attached to this "Addendum" for the convenience of 
readers of this 2010 Revenue Committee interim study committee report. 

i Vandenberg v. Butler County Board of Equalization, 281 Neb. 437, 442 (April 28, 20ll). 

ii Id. 

iii T,l 
.lu. 

iv Id. 
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criminal act of making false statements under oath. Even 
in rough-and-tumble political discourse, a charge of specific 
illegal conduct by a public individual, jf false and made with 
actual malice, is not protected by the First Amendment and is 
defamatory. Whether these accusations are false and made with 
malice can only be determined by examining evidence at trial. 
Neither the trial court nor this court has seen the affidavit. I 
would conclude that the district court erred when it determined 
prematurely that the affidavit-related allegations in publications 
Nos. 3 and 4 could not succeed at trial and therefore dismissed 
these claims at the pretrial stage. To this limited extent, I would 
reverse the district court's order, permit the case to proceed 
solely as to the defamation claims regarding publications Nos. 
3 and 4, and await the evidence. 

BETTY VANDENBERG, APPELLEE, V. BUTLER COUNTY 
BOARD OF EQUALIZATION, APPELLANT. 

N.W.2d 

Filed April 28, 2011. No. S-10-783. 

1. Taxation: Judgments: Appeal and Error. Appellate courts review decisions 
rendered by the Tax Equalization and Review Commission for errors appearing 
on the record. 

2. Judgments: Appeal and Error. When reviewing a judgment for errors appearing 
on the record, an appellate court's inquiry is whether the decision conforms to 
the law, is supported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable. 

3. Taxation: Appeal and Error. Questions of law arising during appellate review 
of Tax Equalization and Review Commission decisions are reviewed de novo on 
the record. 

Appeal from the Tax Equalization and Review Commission. 
Reversed and remanded. 

1 ulie L. Reiter, Butler County Attorney, for appellant. 

No appearance for appellee. 

HEAVICAN, C.l., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, 11. 
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NATURE OF CASE 
The Butler County Board of Equalization (Butler County) 

appeals an order of the Tax Equalization and Review Commission 
(TERC). TERC determined that the irrigation pump at issue in 
this case is a fixture and should be taxed as real property. The 
issue on appeal is whether the irrigation pump should be clas
sified as a fixture and taxed as real property or a trade fixture 
and taxed as personal property, as defined in Neb. Rev. Stat. 
§ 77-105 (Reissue 2009). For the following reasons, we reverse 
TERC's detern1ination. 

BACKGROUND 
Betty Vandenberg owns a parcel of land which she leases to 

individuals who farm the land. The parcel contains an irriga
tion well, a pump, a motor for the pump, a gear box attaching 
the motor to the pump, a pipe to carry water from the pump to 
a center pivot, and the center pivot, which is used to irrigate 
the land. The only property at issue in this appeal is the irriga
tion pump. The pump hangs inside a cased well and is secured 
to the land with a cement cap and bolts. The county asses
sor determined the pump was taxable as personal property. 
Vandenberg appealed this determination to TERC. 

After a hearing, TERC reversed the assessor's determination 
and found that the pump qualified as a fixture. TERC relied, in 
part, on Cook v. Beermann. 1 In Cook, this court determined that 
an irrigation pump in a well was a fixture included in the sale 
of real property. The pump in the present case, TERC reasoned, 
is like the irrigation pump in Cook and qualifies as a fixture. 
TERC noted that not all fixtures are real property for purposes 
of taxation.2 To determine whether the pump should be taxed 
as real or personal property, TERC analyzed the applicability 
of § 77-105. While § 77-103 provides that "fixtures" shall be 
taxed as real property, "trade fixtures" are taxable as personal 
property under § 77-105. Section 77-105 states in part: "The 
term tangible personal property also includes trade fixtures, 

I Cook v. Beermann, 201 Neb. 675,271 N.W.2d 459 (1978). 

2 See Neb. Rev. Stat. § 77-103 (Reissue 2009). 
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which means machinery and equipment, regardless of the 
degree of attachment to real property, used directly in com
mercial, manufacturing, or processing activities conducted on 
real property, regardless of whether the real property is owned 
or leased." TERC noted that the pump is machinery, but is not 
"used in a commercial, manufacturing or processing activity." 
Accordingly, TERC determined that the pump was a fixture 
and should be taxed as real property. 

Butler County appeals. No brief was filed on behalf of 
Vandenberg. 

ASSIGNMENTS OF ERROR 
Butler County assigns that TERC erred in finding that an 

irrigation pump is (1) a fixture and therefore real property for 
the purposes of taxation and (2) not "machinery and equip
ment" used directly in "commercial, manufacturing, or proc
essing activities," as set forth in § 77-105. 

STANDARD OF REVIEW 
[1-3] Appellate courts review decisions rendered by TERC 

for errors appearing on the record.3 When reviewing a judgment 
for errors appearing on the record, an appellate court's inquiry 
is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor 
unreasonable.4 Questions of law arising during appellate review 
of TERC decisions are reviewed de novo on the record. 5 

ANALYSIS 

AMENDMENT TO § 77-105 
Section 77-105 states in full: 

The term tangible personal property includes all per
sonal property possessing a physical existence, excluding 
money_ The term tangible personal property also includes 
trade fixtures, which means machinery and equipment, 

3 Vitalix, Inc. v. Box Butte Cty. Bd. of Equal., 280 Neb. 186,786 N.W.2d 326 
(20 i 0). 

4 Id. 

5 Id. 
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regardless of the degree of attachment to real property, 
used directly in commercial, manufacturing, or process
ing activities conducted on real property, regardless of 
whether the real property is owned or leased. The term 
intangible personal property includes all other personal 
property, including money. 

(Emphasis supplied.) The emphasized portion above was 
added by the passage of 2007 Neb. Laws, L.B. 334. The 
Con1mittee Statement on L.B. 334 gives the purpose of the 
amendment: 

[T]o specifically exclude trade fixtures from the defi
nition of real property (section 77-103), and include 
trade fixtures within the definition of personal property 
(section 77-105). Trade fixtures would be defined as 
machinery and equipment used directly in commercial, 
manufacturing, or processing activities. The degree of 
attachment to the real property would be irrelevant under 
[the amendment].6 

The Nebraska Administrative Code also defines trade fixtures: 
Trade fixture shall mean an item of n1achinery or equip
ment, used in con1mercial, manufacturing, or processing 
activities. The degree of attachment shall have no influ
ence towards classifying the machinery or equipment as 
real property. Trade fixtures are items of personal prop
erty which are placed upon or affixed to real property for 
the sole purpose of carrying on a trade or business.7 

Because Vandenberg leases the land to farmers who utilize the 
land to obtain monetary profits, Butler County argues that the 
pump is a piece of machinery used in commercial activities. At 
the hearing before TERC, Vandenberg argued that according 
to the tax code, she obtains rental income from the property, 
not income from a trade or business. Based upon our de novo 
review of the record, we determine that the pump in this case 
qualifies as a trade fixture. 

6 Committee Statement, L.B. 334, Revenue Committee, lOOth Leg., 1 st 
Sess. (Feb. 1, 2007). ' 

7 350 Neb. Admin. Code, ch. 10, § 001.29 (2009). 
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The language of § 77-105 is clear: The term "tangible per
sonal property" includes trade fixtures, which means machin
ery and equipment, regardless of the degree of attachment to 
real property, used directly in commercial, manufacturing, or 
processing activities conducted on real property, regardless of 
whether the real property is owned or leased. TERC correctly 
determined that the pump qua1ifies as machinery. The statute 
does not specify who must use the machinery so that it shall 
be classified as a trade fixture. The language only specifies 
how the machinery must be used to be classified as personal 
property-such use being commercial, manufacturing, or proc
essing activities. 

It is undisputed that the parcel of land in this case is used 
for farming. The Nebraska Administrative Code defines agri
cultural land as "a parcel of land primarily used for agricultural 
. . . purposes."8 "Agricultural purposes" n1eans "used for the 
commercial production of any plant or animal product in a 
raw or unprocessed state that is derived from the science and 
art of agriculture."9 Commercial production is also defined 
as "agricultural and horticultural products produced for the 
primary purpose of obtaining a monetary profit."l0 The pump 
is used to move water from a well to a pivot system in order 
to irrigate the crops produced on the parcel land. These crops 
are produced for the primary purpose of obtaining a monetary 
profit. Such use amounts to commercial production of agricul
tural products, which qualifies as "commercial activity" for the 
purposes of § 77-105. 

Whether Vandenberg personally engages in commercial 
activities on the land is irrelevant. The statutory language 
clearly focuses on the activity being conducted on the land, 
not who is conducting that activity. The pump is used directly 
in commercial activity conducted on the property. The pump 
meets the requirements provided in § 77-105, and therefore, 

8 350 Neb. Admin. Code, ch. 14, § 002.05 (2009). 

9 350 Neb. Admin. Code, ch. 10, § 001.05F (2009). 

10 350 Neb. Admin. Code, ch. 14, § 002.58 (2009). 
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it should be classified as a trade fixture and taxed as per
sonal property. 

ApPLICABILITY OF THREE-PART TEST 
Butler County argues that the three-part test for determin

ing whether a fixture is real or personal property, discussed in 
Cook11 and later approved in Northern Natural Gas Co. v. State 
Bd. of Equal., 12 was superseded by the amendment to § 77-105. 
The test was articulated in Northern Natural Gas Co.: 

To determine whether an item constitutes a fixture, this 
court looks at three factors: (1) actual annexation to the 
realty, or something appurtenant thereto, (2) appropriation 
to the use or purpose of that part of the realty with which 
it is connected, and (3) the intention of the party making 
the annexation to make the article a permanent accession 
to the freehold. 13 

The three-part test was appropriately applied in Cook and 
remains appropriate for determinations of whether fixtures 
should be encompassed by land sale contracts. However, 
§ 77-105 clearly controls the issue of classifications of fixtures 
for taxation purposes. Accordingly, the three-part test does not 
apply to taxation determinations of this nature. To the extent 
that Northern Natural Gas CO. 14 holds to the contrary, it is 
expressly overruled. 

CONCLUSION 
For the foregoing reasons, we reverse TERC's determination 

and remand the cause for further proceedings consistent with 
this opinion. 

REVERSED AND REMANDED. 
WRIGHT, J., not participating. 

II Cook v. Beermann, supra note 1. 

12 Northern Natural Gas Co. v. State Bd. of Equal., 232 Neb. 806, 443 
N.W.2d 249 (1989), disapproved on other grounds, MAPCO Ammonia 
Pipeline v. State Bd. of Equal., 238 Neb. 565,471 N.W.2d 734 (1991). 

l3 [d. at 817, 443 N.W.2d at 257. 

14 Northern Natural Gas Co. v. State Bd. of Equal., supra note 12. 
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Overview of Wind Energy Tax Policy in Nebraska 

In general, the purpose of LR 496 is to study issues relating to state and local taxation of 
wind energy electrical generation facilities. 

Passage of LB 1048 during the 2010 session put Nebraska in a better position to develop 
wind energy resources in this state. The main purpose of the legislation was creating a 
clearly defined regulatory environment where permission to build wind energy facilities 
and transmission lines for wind export can now be obtained under Nebraska law. 

Tax treatment of this industry was also changed under LB 1048. The legislation created a 
property tax exemption for wind energy facilities and a new form of tax on such facilities, 
termed a nameplate capacity tax. LR 496 was introduced to provide a legislative study 
on the tax aspects of LB 1048. 

A public hearing was held in September of 2010 to give local officials in Knox County 
Nebraska an opportunity to voice any concerns about the LB 1048 tax provisions. This 
location was chosen for a hearing because the states first major privately owned 
investment in a wind farm is located there. The Revenue Committee men1bers were 
joined by Senator Chris Langen1eier, a sponsor of LB 1048, at this hearing. Testimony 
was taken from several members of the Knox County board, two elected county assessors 
from Knox and Antelope Counties, and some local citizens. No representative of other 
local governments testified, although the Bloomfield school district did submit testimony 
by correspondence with the Revenue Committee after the hearing. Concerns that surfaced 
or were the source of questions at this hearing are addressed in this report. 

One concern expressed in this hearing involved the impact on the Knox County 
governments of a provision in the legislation which grants wind farms a credit for prior 
property taxes paid. This credit offsets liability under the new nameplate capacity tax 
created under LB 1048. The impact on Knox County governments is that they will 
receive no tax revenues from the nameplate capacity tax for approximately 7 years. Taxes 
levied in Knox County in the first year of t.he project under Nebraskans property tax laws 
were approximately 2 million dollars. Taxes which could be collected under the 
nameplate capacity tax are set at 3815 dollars per megawatt of nameplate capacity. The 
Knox County project is a 81 megawatt facility. The total nameplate capacity taxes due in 
anyone year on a 81 megawatt facility under the new tax structure would total just under 
285,000 dollars per year. The facility in Knox County is the only facility which does 
qualify for the credit, and was declared exempt from property taxes in its second year of 
existence. It appears that Knox County local governments will not derive any tax revenue 
from the project for at least seven years. 

A second concern was expressed about the ability of local assessing officials to assign 
taxable value to the sites of wind towers under property tax law. Discussions between 
state officials in the Revenue Department and local assessing officials led local officials 
to the conclusion that LB 1048 allowed a complete property tax exemption for all wind 
farm equipment and fixtures. This includes items which had been valued as real property 

2 
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in previously published guidelines for assessment of such facilities. A portion of the unit 
value of the Knox County wind farn1 was classified as real property in the 2009 tax year. 

Guidance on enforcement of the new law received by local officials was that the sites of 
the towers were part of the state centrally assessed property, and were made exempt 
under LB 1048 based on the Department's interpretation. The effective date of the act 
occurred prior to the department's required report of centrally assessed value to the local 
officials. Significantly, Nebraska statute section 77-1201 provides that "All tangible 
personal property in this state subject to taxation shall be assessed as of January 1 at 
12:01 a.m., which assessment shall be used as a basis of taxation until the next 
assessment" and also requires taxpayers to make "[aJ complete list of all taxable tangible 
personal property held or owned on the assessment date .... " 

Local officials testified that they were advised to value the land on which the towers 
stood as though no tower or wind farm use was present. The result is an assessment of 
these physical sites at agricultural use value, as that is the use of the adjoining land. This 
will be the result in all other site value determinations occurring in Nebraska for wind 
farms under the total property value exemption language adopted by the Legislature. 

Nebraska's state constitution allows the Legislature to grant exemptions for personal 
property value, including defined classes of personal property_ [Article VIII, section 2(9), 
of the Nebraska Constitution.] That article provides that: 

"the Legislature may define and classify personal property in such manner as it 
sees fit, whether by type, use, user, or owner, and may exempt any such class or 
classes of property from taxation if such exemption is reasonable or may exempt 
all personal property from taxation .... " (Emphasis added.) 

Lease payments for commercial site use are made to landowners in Knox County, and 
appear to be made in most situations. Local assessing officials testifying believed it was 
appropriate to determine real property value for the sites under site assessment practices 
used for other commercial sites. However, LB 1048 exempts all property value, real and 
personal, associated with the wind farms. The wind farms are centrally assessed by the 
state under the law, and they have been determined to be nontaxable sites. All real and 
personal property value has been viewed as exempt under LB 1048. 

The instructions given the local officials were to assess the land value as though the 
entire development site and improvements were in use as agricultural land, and no wind 
farm tower site existed, due to the all-encompassing real and personal property tax 
exen1ption granted by LB 1048. Local assessing officials questioned whether this policy 
was the correct result, given real property value treatment of the centrall y assessed wind 
farm, and current policy on other assessed property. 

3 
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Under law prior to LB 1048, wind farms which had been subject to taxation under 
property tax law were required to report the taxable property value to state assessing 
officials, as wind farms are businesses subject to centralized assessment as public 
utilities. This policy is implemented by the Division of Property Assessment of the 
Nebraska Revenue Department. A similar policy applies to other utility and public 
service properties including telephone utilities, railroads and pipelines. 

Personal and real property value was added to the tax base of each governnlent imposing 
a tax on the site of the wind farm in Knox County. This had occurred in 2009 when the 
Elkhorn Ridge wind farm was built. Under Nebraska law, the taxable personal property 
value of the wind farm is determined using the "net book value" concept. Under this 
concept Nebraska uses federal law on depreciation of assets as a basis for property value 
and taxation. In the case of the wind turbines installed in 2009, the net book value 
calculation used a five year depreciation provision found in federal law. These facilities 
are commonly estimated to have a useful life which is longer than five years, extending to 
20 years in some cases. The use of five year depreciated value gave a fixed and limited 
term impact to the broadening of the local tax base from constluction of this 
approximately 140 million dollar investment. The total taxable value was determined by 
state officials using methods used for all other "centrally assessed" property. Most of the 
wind farm value was determined to be personal property (approximately 97 million 
dollars of value in the first year), while some value (approximately 24 million) was 
determined to be real property value. 

The portion of value that is personal property value decreases rapidly due to the five year 
period of net book value depreciation. However, under personal property tax law, if new 
turbines were installed to replace the originally installed turbines, the net book value 
method would begin anew on that equipment. This would create an increase in the 
taxable value at the site. In addition, if the used turbines were to be sold to another owner, 
the net book value method would begin again for that new owner. This would produce 
another increase in taxable value at a different site, payable by the new owners. 

LB 1048 repealed this set of property tax laws, and established a nameplate capacity tax. 
Under this new tax structure, the tax liability will be determined using a statutorily fixed 
rate of tax multiplied times the nameplate rated capacity of each turbine. Changes in 
ownership of the wind farm, or replacement of existing turbines with a new and as yet 
undepreciated turbines of the same capacity will not change the tax liability of the wind 
farm site under this new tax structure. Its impact on the local tax base is now fixed by law 
at 3,518 dollars per megawatt of capacity. In the case of a 81 megawatt facility, this 
annual tax yield is $284,958 dollars. By way of contrast, the first year impact the turbine 
project in Knox County was approximately 2 million dollars, with 121 million dollars of 
total value taxed at a rate of 1.65 dollars per one hundred dollars of taxable value. This 
combined tax rate ($1.65 per $100 of taxable value) is typical in Nebraska in the rural 
areas where these wind farms are likely to be located. Notably, in the year prior to the 
construction of the wind farm the combined tax rate at this Knox county site was 
approximately 1.9773 dollars per one hundred dollars of taxable value. Addition of this 
large increment of new taxable value resulted in a 33-cent reduction in tax rate. This yield 
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and applied rates from the original local property value would have changed over time. 
We assume the total combined rate would have increased over time as the original 
taxable value is rapidly depreciated. 

Under the new tax structure created by LB 1048, local budget and tax rate decisions will 
have no impact on the tax liability of wind farms. The total taxes paid will remain the 
same as long as the installed capacity remains the same. 

No higher taxable value or tax liability will emerge when ownership changes, or when 
failed turbines are replaced with new machines of the same capacity. Replacement of 
original turbines with more costly and/or efficient turbines of the same capacity will not 
increase or change in any fashion the tax liability of the wind farnl. This gives investors 
and owners of wind farms and wind farm sites a stable and predictable tax liability into 
the future. It leaves local government a steady and secure source of local funding, 
although it will have a much smaller impact on local rates and finances than adding large 
anlounts of value at initial construction. 

This policy also removes any significant tax burden shifting the impact on the tax liability 
borne by other local property taxpayers. Communities will be less likely to benefit from a 
lower rate from a broader tax base due to economic growth. Nor will there be a 
significant inlpact of increased revenue for public services. 

Communities would, we assume, base their judgement of the merits of wind farm and 
transmission line development on the other impacts in their community. These include 
the impacts from new jobs in the community. There are direct economic impacts for the 
original land owners of each wind farm site who benefit directly from the additional lease 
or rental income paid by the wind farm project. Under Nebraska's tax policy there will be 
no large impact on local tax rates or public services. Discussion by community members 
will instead focus on economic factors, such as impact on rates, economic externalities 
(including noise, visual impacts, potential harm to other natural resources, or interference 
with other economic uses of the land). Tax shifting effects, tax exporting effects, and 
opportunity for increased public services probably will have minimal effect. 

County board testifiers at the Revenue Committee hearing in Bloomfield expressed some 
concern that road maintenance costs were increased by the projects. They asserted that 
without an ongoing stream of tax revenues from the project this may shift the service 
burdens on to other taxpayers. This scenario will only be relevant for the Knox County 
local governments, as none of them will receive any nameplate capacity revenue for 
approximately seven years. The credit for prior property taxes paid operates only in that 
county and only for the Elkhorn Ridge Project, as no other projects existed when LB 
1048 was enacted, approved, and became law. 

All other qualified wind farms developed after LB 1048 became law will pay the new 
nameplate capacity tax from the first year of their connection to the electric grid,. This 
will give a county government an annual payment of approximately 55,000 dollars for a 
80 megawatt wind farm given the typical Nebraska county property tax share of the yield 
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from the nameplate capacity tax. This amount will be available to fund public service 
provided by counties governments. The impact on schools-the largest major public 
service provider and property tax funded local government-will be larger in terms of 
revenue. The amount typically received by a school district with an 80 megawatt wind 
farm will be approximately 180,000 dollars of revenue. This would be equivalent to 6.5 
percent of the annual 2009 funding needs of the Bloomfield school systelll. 

Under the new nameplate capacity tax the impact on state tax resources will be minimal. 
The amount added to school resources from this tax will reduce the need for state aid 
resources. Nebraska's state aid formula will treat the nameplate capacity tax as a new 
resource, which could reduce the state aid provided to the school district where a wind 
farm is sited, provided the school is receiving state equalization aid. This will not have a 
major tax shifting impact on the other property taxpayers or the schools resources for 
education of children. 800 megawatts of statewide installed capacity may reduce the 
amount of statewide school aid budgeted by 2,700,000 dollars annually. The actual 
amount of state aid offset is likely to be much smaller than this, because it appears that 
most facilities will be built in districts with high taxable value relative to school needs. 

Certain wind producing equipment receives a sales tax exemption under Section 77-
2704.57, shown here: 

(1) Sales and use tax shall not be imposed on the gross receipts from the sale, lease, 
or rental of personal property for use in a C-BED project or cOlllmunity-based 
energy development project. 

The impact on state finances of this exemption is not well known, as few wind farms 
have been placed in service. An estimate assumes that taxable sales of 1 million dollars 
per megawatt would be possible, yielding 55,000 dollars of state sales tax per megawatt 
constructed. If all such sales are subject to sales tax, the development of 800 megawatts 
statewide would generate 44 million dollars of sales tax revenue over the period it took to 
build that much capacity. 

We assume most, if not all, wind farm machinery and equipment will be sales tax-exempt 
under state law. 

If wind farms become a successful export industry, taxes paid by the owners and 
investors could become a source of tax-exporting for Nebraska, much like coal, oil and 
natural gas industries are for energy rich states including Wyoming, North Dakota, and 
Montana. Policymakers in Nebraska clearly intend for an export industry to emerge. 

State and local taxation has, in some instances, been viewed by courts as a barrier to 
interstate commerce. Nebraska legislators are cautioned against creating a tax which 
discriminates against interstate commerce by giving favorable tax treatment to in-state 
taxpayers at the expense of out-of-state taxpayers. In that regard, we note that under LB 
1048, "customer-generators" are exempt from both property tax and nameplate capacity 
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tax. Commissioned wind generation facilities selling to out-of-state customers are subject 
to the name plate capacity tax. 

If wind turbines and ancillary equipment are eventually manufactured and n1ade in 
Nebraska, which is a generally accepted goal of the legislation, this will also benefit the 
Nebraska economy. Nebraska is well prepared to incentivize this goal. Nebraska 
Advantage Act tax incentives are available to manufacturing industries. 

It seems likely that these manufacturing jobs will be created in cities where a large 
enough workforce with sufficient skills can be assembled to manufacture a complex piece 
of equipment. If this is the case, tax increment financing by cities may also be available 
for new manufacturing facilities infrastructure. Ethanol plants provide a recent example 
of use of this Nebraska econOlllic development tool. 

These tax policies, if firmly and clearly established, will provide the public policy 
environment for this industry to eventually mature and prosper into an important 
contributor to Nebraska's economy. Nebraskans may expect a result like that obtained 
from the ethanol industry. We note, however, that production credits and mandated 
purchases have done 11luch to cause the ethanol industry to grow over the course of its 50-
year history. No equivalent policies exist in Nebraska for wind farms. 

The short -term prospects for this growth scenario are good, given the existence of federal 
financing and favorable federal tax treatment for the wind industry. Mandated purchases 
and rates for wind capacity are in use as policy tools in many other states. Mandated 
purchases and production credits may be the policy tool used in order to incentivize 
investment in this emerging industry, 111uch as it did for the ethanol industry. 

Federal transfers, favorable federal and state tax treatment, and mandated purchasing of 
clean energy in other states may cause the emergence of the wind industry in Nebraska as 
they did for the ethanol industry. Nebraskans may be able to make a contribution to a 
national energy production goal with a minimal impact on other taxpayers' tax burdens, 
no increased impact on ratepayers, and a minimal sacrifice of Nebraska's natural 
resources and environment. This development will have the long term effect of providing 
good jobs producing energy with known environmental impacts. 

Its important to maintain a stable and predictable policy environment, including a tax 
policy environment which is on firm legal ground, in order for this industry growth 
scenario to emerge. 

In that regard, the nameplate capacity tax will provide stable and predictable tax 
treatment for investors. It creates a tax liability which will remain known and certain 
regardless of changes of ownership, purchase of new equipment, and improved 
technologies. However, reasonable doubts about the legal soundness of this tax policy 
should be resolved. 
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Some aspects of this new tax policy may need legislative clarification in order for this 
stable tax policy environment stability to exist. 

In the opinion of Revenue Committee staff, the credit for past property taxes paid against 
the new nameplate capacity may constitute a commutation of taxes, a policy deemed 
unconstitutional under Article VIII, section 4, of the Nebraska Constitution, which 
provides: 

"Except as to tax and assessment charges against real property remaining 
delinquent and unpaid for a period of fifteen years or longer, the Legislature shall 
have no power to release or discharge any county, city, township, town, or district 
whatever, or the inhabitants thereof, or any corporation, or the property therein, 
from their or its proportionate share of taxes to be levied for state purposes, or due 
any municipal corporation, nor shall commutation for such taxes be authorized in 
any form whatever; Provided, that the Legislature may provide by law for the 
payment or cancellation of taxes or assessments against real estate remaining 
unpaid against real estate owned or acquired by the state or its governmental 
subdivisions." 

In addition, the total exemption of all wind farm property from property taxation may 
constitute an overly broad and unconstitutional grant of exemption of a property value 
under Article VIII, sections 1 and 2, of the Nebraska Constitution. The Legislature's 
power to exempt real property value from taxation is limited in scope. Exempting 
personal property must be for a reasonably defined class of personal property. 

Resolution of the site value issue raised in Revenue Committee hearings should follow 
from a clarification of the extent of real or personal property definitions. Determination 
of that value remains the task of state government officials, as the real property value is 
part of the determination made through the centrally-assessed valuation process. 

Finally, language guiding distribution of the nameplate capacity tax to Nebraska local 
governments may need revision. This is needed in order to practically divide the yield 
from the new tax among each relevant local government imposing a separate tax rate on 
the wind farm site. The procedure that should be used must determine how many turbines 
of what capacity are sited in which combination of local taxing units. If a wind farm of 80 
megawatts is located in two counties, each county should get a share based on the county 
location of the site of each turbine. If 30 turbines are located in one county, and 50 
turbines in an adjoining county, the distribution of the nameplate capacity should be done 
first by county turbine location. Then each taxing unit in the county must be given its 
share based on the tax rate applied at the site of each turbine in the prior tax year. If the 
30 turbines in one county are located in different school districts, fire districts, and 
townships, the distribution of those turbines' capacity tax should be a taxing 
subdivision's percentage share of the total rate applicable to each turbine site. The current 
language may not provide sufficient guidance for this process, since it makes reference to 
taxes collected. Given that the wind farms are now exempt from property taxes, this 
instruction may not provide completely logical enforcement language. 
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Revenue Con1mittee staff suggest that legislation be introduced to clarify portions of the 
legislation passed in 2010. As to the nameplate capacity tax credit mechanistll for 
property taxes previously paid, it is arguably a commutation of taxes in violation of 
Article VIII, section 4, of the Nebraska Constitution. A 2011 legislative hearing on a bill 
to remove the tax credit provision should give wind-energy representatives an 
opportunity to represent their legal opinion with respect to this tax policy issue in the 
Legislature's public hearing environment. 

We also recommend changes in the language defining the personal property tax 
exemption. This exemption should be limited to those items which can clearly be agreed 
to be depreciable tangible personal property. This language should not include items 
previously determined to be real property. Legislation to change this provision should be 
introduced and the issue examined during hearings. 

We recommend that both of these issues be the subject of a request for a Nebraska 
Attorney General's opinion. Such an opinion can only be sought on pending legislation. 
Therefore, we are recommending the introduction of a bill that raises these issues. If such 
an Attorney Generals' opinion and the public hearing testimony resolves reasonable 
doubts about commutation of tax, the constitutionality of the propelty tax exemption, and 
other state and federal constitutional issues, the legislation may be unneeded. 

Absent a lawsuit from a local government or taxpayer dissatisfied with this resolution of 
these issues, Nebraska will have a clearly defined and stable tax policy environment for 
development of the wind industry in Nebraska. The balance of this interim study 
committee report addresses some of the state and federal constitutional questions which 
have arisen as a result this interim study. 
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I. Purpose of Legislative Resolution 496 

The purpose of LR 496 is "to study issues relating to state and local taxation of wind 
energy electrical generation facilities." 1 

II. Limitations placed on state and local taxation by the commerce clause of the 
United States Constitution, including the United States Supreme Court's 
"dormant" commerce clause jurisprudence, with respect to all types of taxes that 
could conceivably be imposed on such facilities or in connection with such facilities, 
including property taxes and excise taxes, such as income taxes, sales and use taxes, 
production taxes, and other excise taxes. 

A. United States Supreme Court's "Dormant" Comlnerce Clause and Due Process 
Clause Jurisprudence Generally. 

The U.S. Supreme Court clarified its Commerce Clause and Due Process jurisprudence 
with respect to state and local taxation in COfflplete Auto Transit, Inc. v. Brady,2 which 
set forth a four-prong test to evaluate the constitutionality of state and local taxes under 
the Commerce Clause and Due Process Clauses of the U.S. Constitution. 

1. The first prong of the Complete Auto test provides that "a state tax will withstand 
scrutiny under the Commerce Clause if 'the tax is applied to an activity with a 
substantial nexus with the taxing State' .... ,,3 

2. The "central purpose" of second prong of the Complete Auto test, the 
apportionment requirement, "is to ensure that each State taxes only its fair share 
of an interstate transaction.,,4 There are two parts to the second prong of the 
Complete Auto test: Courts will analyze a state tax scheme to see if it is both 
internally and externally consistent. 

1 LR 496 (2010), p. 1. More specifically, study "(1) Limitations placed on state and local taxation by the 
commerce clause of the United States Constitution, including the United States Supreme Court's "dormant" 
commerce clause jurisprudence, with respect to all types of taxes that could conceivably be imposed on 
such facilities or in connection with such facilities, including property taxes and excise taxes, such as 
income taxes, sales and use taxes, production taxes, and other excise taxes; (2) The classification of wind 
energy property as real property, personal property, and fixtures, including trade fixtures, and the Nebraska 
Supreme Court's jurisprudence with respect to the classification of property as real property, personal 
property, and fixtures, including trade fixtures; (3) Whether taxation of wind energy property should be 
centrally assessed property, locally assessed property, or both as may be necessary or appropriate; and (4) 
The distribution of state and local tax revenue that may be derived from the imposition of any types of 
taxes that could conceivably be imposed lawfully on such facilities or in connection with such facilities." 
(LR 496 (2010), pp. 1-2.] 

2 Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977)( hereinafter cited as Complete Auto ). 

3 Goldberg v. Sweet and GTE Sprint Communications Corporation v. Sweet, 488 U.S. 252, 257 
(1989)(hereinafter cited as Goldberg), quoting Complete Auto, 430 U.S. at 279. 

4 Goldberg, 488 U.S. at 260-61. 
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• To be externally consistent, a tax can lawfully reach "only that portion of 
the revenues from the interstate activity which reasonably reflects the in
state component of the activity being taxed.,,5 

• "To be internally consistent, a tax must be structured so that if every state 
were to impose an identical tax, no multiple taxation would result.,,6 The 
"internal consistency test focuses on the text of the challenged statute and 
hypothesizes a situation where other States have passed an identical 
statute.,,7 

The U.S. Supreme Court has said that "'the Constitution imposes no single 
[apportionment] formula on the states'" and it has consistently "declined to undertake the 
essentially legislative task of establishing a 'single constitutionally mandated method of 
taxation.' ,,8 

3. The third prong of the Complete Auto test asks if the State is "imposing a 
discriminatory tax Oil interstate commerce.,,9 In recent times, the Court has taken 
a pragmatic approach to this problem by focusing more on the practical realities 
of modern-day commercial transactions and less on measurable quantitative 
factors. 10 

4. The fourth prong of the Complete Auto test asks whether the "tax is fairly related to the 
presence and activities of the taxpayer within the State .... The purpose of this test is to 
ensure that a State's tax burden is not placed upon persons who do not benefit from 

5 Goldberg, 488 U.S. at 262. 

6 Goldberg, 488 U.S. at 261. 

7 Goldberg, 488 U.S. at 261. 

8 Goldberg, 488 U.S. at 261, quoting Container Corp. of America v. Franchise Tax Board, 463 U.S. 159, 
164, 171 (1983). 

9 Goldberg, 488 U.S. at 265. 

10 See, e.g., Goldberg, 488 U.S. at 252 (footnote 2 omitted): "This case comes to us against a backdrop of 
massive technological and legal changes in the telecommunications industry. Years ago~ all interstate 
telephone calls were relayed through electric wires and transferred by human operators working 
switchboards. Those days are past. Today, a computerized network of electronic paths transmit thousands 
of electronic signals per minute through a complex system of microwave radios, fiber optics, satellites and 
cables. When fully connected, this network offers billions of paths from one point to another. When a direct 
path is full or not working efficiently, the computer instantly activates another path. Signals may even 
change paths in the middle of a telephone call without perceptible interruption. Thus, the path taken by the 
electronic signals is often indirect and typically bears no relation to state boundaries. The number of 
possible paths, the nature of the electronic signals, and the system of computerized switching make it 
virtually impossible to trace and record the actual paths taken by the electronic signals which create an 
individual telephone call." 
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services provided by the State . ... [It] focuses on the wide range of benefits provided to 
the taxpayer, not just the precise activity connected to the interstate activity at issue."ll 

B. Equal Protection Clause Jurisprudence Generally 

"The Equal Protection Clause does not mean that a State may not draw lines that treat one 
class of individuals or entities differently from the others. Where taxation is concerned 
and no specific federal right, apart from equal protection is concerned, the States have 
large leeway in making classifications and drawing lines which in their judgment produce 
reasonable systems of taxation.,,12 

"[S]tate tax classifications require only a rational basis to satisfy the Equal Protection 
Clause.,,13 "States are, of course, bound by Supreme Court precedent when they construe 
the federal Equal Protection Clause. When construing equal protection clauses of state 
constitutions, however, the state courts are free to depart from the Supreme Court's view 
of equal protection.,,14 

C. Nebraska's "Nameplate Capacity Tax" Evaluated in Light of the U.S. Suprelne 
Court's Dormant Commerce Clause and Equal Protection Clause Jurisprudence. 

Laws 2010, LB 1048, sections 12 to 15, impose Nebraska's nameplate capacity tax. 15 

1. Legislative Findings and Declarations 

The legislation set forth four legislative findings and declarations, two of which are of 
particular significance for purposes of examining the constitutionality of Nebraska's 
nameplate capacity tax. 

• "The purpose of the nameplate capacity tax levied under section 77-6203 is to 
replace property taxes currently imposed on wind infrastructure and depreciated 
over a short period of time in a way that causes local budgeting challenges and 
increases up front costs for wind developers .... ,,16 

11 Goldberg, 488 U.S. at 266-67, citing Commonwealth Edison v. Montana, 453 US 609,627 (1981). 

12 Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 357 (1973) (emphasis added) (case challenging 
the constitutionality of Illinois' personal property tax under the Equal Protection Clause of the 14th 
Amendment of the United States Constitution). 

13 General Motors Corp. v. Tracy, 519 U.S. 278 (1997). 

14 State and Local Taxation, p. 60 (emphasis in original). 

IS Nebraska Laws 20 1 0, LB 1048, sections 12 to 15, are codified at Neb. Rev. Stat. sections 77-6201 to 77-
6204. 

16 Nebraska Laws 2010, LB 1048, section 12(1), codified at Neb. Rev. Stat. section 6201(1). 
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• "The nameplate capacity tax should be fair and nondiscriminatory when 
compared with other taxes imposed on other industries in the state ... ,,17 

2. The Tax Base and Rate of the Nameplate Capacity Tax 

Nebraska's nameplate capacity tax is imposed on the total nameplate capacity of a 
commissioned wind turbine of a wind generation facility at a rate of $3,518 per megawatt 
of generating capacity. IS Therefore, the tax base is "total nameplate capacity" and the tax 
rate is $3,518 per megawatt of generating capacity. 

• "Nameplate capacity" means "the capacity of a wind turbine to generate 
electricity as measured in megawatts, including fractions of a megawatt. ... ,,19 

• "Commissioned" means "the wind turbine of a wind generation facility has been 
in conlmercial operation for at least twenty-four hours. A wind turbine is not in 
commercial operation unless the wind energy generation facility is connected to 
the electrical grid .... ,,20 

3. Exemptions from the Nameplate Capacity Tax 

The legislation expressly provides that: 

"No tax shall be imposed on a wind energy generation facility: (a) Owned or 
operated by the federal government, the State of Nebraska, a public power 
district, a public power and irrigation district, an individual municipality, a 
registered group of municipalities, an electric membership association, or a 
cooperative; or (b) That is a customer-generator as defined in section 70-2002.,,21 

4. Credits Against the Nameplate Capacity Tax 

The legislation expressly provides, in relevant part., that: 

"The amount of property tax previously paid on a wind energy generation facility 
commissioned prior to July 15, 2010, which is greater than the amount that would 
have been paid pursuant to sections 77-6201 to 77-6204 from the date of 
commissioning until January 1, 2010, shall be credited against any tax due under 

17 Nebraska Laws 2010, LB 1048, section 12(3), codified at Neb. Rev. Stat. section 6201(3). 

18 Nebraska Laws 2010, LB 1048, section 14(1), codified at Neb. Rev. Stat. section 6203(1). 

19 Nebraska Laws 2010, LB 1048, section 12(2), codified at Neb. Rev. Stat. section 6202(2). 

20 Nebraska Laws 2010, LB 1048, section 12(1), codified at Neb. Rev. Stat. section 6202(1). 

21 Nebraska Laws 2010, LB 1048, section 14(2), codified at Neb. Rev. Stat. section 6203(2). 
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Chapter 77, and any amount so credited that is unused in any tax year shall be 
carried over to subsequent tax years until fully utilized.,,22 

5. Analysis of Nebraska's Nameplate Capacity Tax in light of the U.S. 
Supreme Court' Dormant Commerce Clause, Due Process, and Equal 
Protection Jurisprudence 

a. The Substantial Nexus Requirement 

Clearly, Nebraska's nameplate capacity tax does not violate the substantial 
nexus requirement because the property that comprises a wind-energy 
electrical generating facility is physically present within the geographic 
borders of the State of Nebraska. 

b. The Fair Apportionment Requirement 

Arguably, Nebraska's nameplate capacity tax does not violate the fair 
appotionment requiren1ent because the nameplate capacity tax is both 
internally and externally consistent. Therefore, it arguaby meets the 
requirement of the U.S. Supreme COUlt's dormant commerce clause and 
due process jurisprudence with respect to fair apportionment. 

The nameplate capacity tax is structured so that it can lawfully reach only 
that portion of the revenues from the interstate activity which reasonably 
reflects the in-state component of the activity being taxed. Therefore, the 
nameplate capacity tax arguably meets the "external consistency" 

The nameplate capacity tax is structured so that if every state were to 
impose an identical tax, no multiple taxation would result. Hypothesize a 
situation where other States have passed an identical statute: Can 
reasonable minds identify a hypothetical situation in which multiple 
taxation would be the result? Probably not. Therefore, the nameplate 
capacity tax arguably meets the "internal consistency" requirement. 

c. The Nondiscriminatory Tax on Interstate Commerce Requirement 

Does the nameplate capacity tax impose a discriminatory tax on interstate 
commerce? The answer to that question is, arguably, yes, because of the 
exemptions from the nameplate capacity tax provided for "an electric 
membership association", "a cooperative", and "a customer-generator as 
defined in section 70-2002. ,,23 Those tax exemptions present a 
troublesome Commerce Clause issue because they arguably unlawfully 

22 Nebraska Laws 2010, LB 1048, section 14(5)(b), codified at Neb. Rev. Stat. section 6203(5)(b) 
(emphasis added). 

23 Nebraska Laws 2010, LB 1048, section 14(2), codified at Neb. Rev. Stat. section 6203(2). 
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discriminates against interstate commerce-the tax exemptions for those 
entities appear to rest on a "distinction between in-state and out-of-state 
consumers,,24 and the "premise" of U.S Supreme Court "discrimination 
cases is that '[t]he very purpose of the Commerce Clause was to create an 
area of free trade among the several States. ",25 It appears within the realm 
of possibility that in-state consumers-but not out-of-state consumers
can purchase electricity produced by certain wind-energy generators (e.g., 
a qualified customer-generator) located within Nebraska without having 
the nameplate capacity tax passed on to them in the form of higher prices, 
whereas no out-of-state consumers can purchase electricity produced by a 
"commissioned" wind-energy generation facility without having the 
nameplate capacity tax passed on to then1 in the form of higher prices for 
the exported electricity. The nameplate capacity tax exemptions can, 
arguabl y, function to inhibit free trade among the states because the 
nameplate capacity tax burden is borne according to a distinction between 
in-state and out-of-state consumers and that, arguably, constitutes 
unlawful discrimination in light of the U.S Supreme Court's dormant 
Commerce Clause jurisprudence. 

Commonwealth Edison Co. v. Montana is a case on point and it is 
instructive. That case involved the question whether Montana's coal 
severance tax, which was levied on each ton of coal mined in the State, 
violated the dormant Commerce Clause and the Supremacy Clause of the 
U.S. Constitution. The "gravamen" of the taxpayer's complaint was "that 
a state tax must be considered discriminatory for purposes of the 
Commerce Clause if the tax burden is borne primarily by out-of-state 
consumers. ,,26 

The taxpayer alleged that Montana's coal severance tax discriminated 
against interstate commerce "because 90% of Montana coal is shipped to 
other States under contracts that shift the tax burden primarily to non
Montana utility companies and thus to citizens of other States.,,27 

The U.S. Supreme Court upheld the constitutionality of Montana's coal 
severance tax in Commonwealth Edison saying, "The premise of our 

24 Commonwealth Edison Co. v. Montana, 453 U.S. 609, 619 (l981)(hereinafter referred to as 
Commonwealth Edison), citing Philadelphia v. New Jersey., 437 U.S. at 626. 

25 Commonwealth Edison Co. v. Montana, 453 U.S. at 618, quoting and citing McLeod v. J.E. Dilworth 
Co., 322 U.S. at 330. 

26 Commonwealth Edison Co. v. Montana, 453 U.S. at 618. 

27 Commonwealth Edison Co. v. Montana, 453 U.S. at 618. 
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discrimination cases is that '[t]he very purpose of the Commerce Clause 
was to create an area of free trade among the several States. ",28 

"Furthermore, [the taxpayer's] assertion that Montana may not 
'exploit' its 'monopoly' position by exporting tax burdens to other 
States, cannot rest on a claim that there is a need to protect the out
of-state consumers of Montana coal from discriminatory tax 
treatment. ... [T]here is no real discrimination in this case; the tax 
burden is borne according to the amount of coal consumed and not 
according to any distinction between in-state and out-of-state 
consumers. Rather, [the taxpayer] assume[s] that the Commerce 
Clause gives residents of one State a right of access at 'reasonable' 
prices to resources located in another State that is richly endowed 
with such resources, without regard to whether and on what ternlS 
residents of the resource-rich State have access to the resources. 
We are not convinced that the Commerce Clause, of its own force, 
gives residents of one State the right to control in this fashion the 
ternlS of resources development and depletion in a sister State.,,29 

In light of all that, it is of especially important to note that Laws 2010, LB 
1048, section 3, provides, in relevant part, that: 

"certified renewable export facility means a facility approved 
under section 6 of this act that ... (c) has a power purchase or 
similar agreement or agreements with an initial term of ten years or 
more for the sale of at least ninety percent of the output of the 
facility with a customer or customers located outside the State of 
Nebraska and maintains such an agreement or agreements for the 
life of the facility. Output sold pursuant to subdivision (2)(a)(iv) of 
section 70-1014.02 shall not be included when calculating such 
ninety percent. Certified renewable export facility includes all 
generating equipment, easements, and interconnection equipment 
within the facility and connecting the facility to the transmission 
grid .... ,,30 

Perhaps it is no coincidence that the 90-percent export requirement set 
forth in Laws 2010, LB 1048, section 3, is equal to the size (90 percent) of 

28 Commonwealth Edison Co. v. Montana, 453 U.S. at 618, quoting and citing McLeod v. J.E. Dilworth 
Co., 322 U.S. at 330. 

29 Commonwealth Edison Co. v. Montana, 453 U.S. at 619, citing Philadelphia v. New Jersey., 437 U.S. at 
626. 

30 Laws 2010, LB 1048, section 3, amending Neb. Rev. Stat. section 70-1001.01 by adding new subsection 
(2) (emphasis added). 
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Montana's coal that was exported to out-of-state consumers in the 
Commonwealth Edison case discussed above. 

d. The "Fairly Related to the Presence and Activities of the Taxpayer 
within the State" Requirenlent 

Ordinarily, the fourth prong of the Complete Auto Transit test is the 
easiest of the four-prong test for states to meet. The purpose of this 
requirement is to ensure that a State's tax burden is not placed upon 
persons who do not benefit from services provided by the State and it 
focuses on the wide range of benefits provided to the taxpayer, not just the 
precise activity connected to the interstate activity at issue. 

Clearly, a wind-energy electrical generating facility that is physically 
present within the geographic borders of the State of Nebraska benefits 
from a wide range of benefits provided to the taxpayer by the State of 
Nebraska and its political subdivisions, including, among other things, 
police and fire protection and access to the state's courts of law for 
purposes of filing lawsuits to enforce legally binding contracts. 

In the Commonwealth Edison case, the U.S. Suprenle Court explained as 
follows: 

"Furthermore, the reference in the cases to police and fire protection and 
other advantages of civilized society is not ... a disingenuous incantation 
designed to avoid a more searching inquiry into the relationship between 
the value of the benefits conferred on the taxpayer and the amount of taxes 
it pays. Rather, when the measure of a tax is reasonably related to the 
taxpayer's activities or presence in the State-from which it derives some 
benefit such as the substantial privilege of n1ining-the taxpayer will 
realize, in proper proportion to the taxes it pays, '[t]he only benefit to 
whichit is constitutionally entitled ... that derived from his enjoyment of 
the privileges of living in an organized society, established and 
safeguarded by the devotion of taxes to public purposes. ,31 ... 

Correspondingly, when the measure of a tax bears no relationship to the 
taxpayer's presence or activities in a State, a court may properly conclude 
under the fourth prong of the Complete Auto Transit test that the State is 
imposing an undue burden on interstate commerce. ,,32 

31 Commonwealth Edison Co. v. Montana, 453 U.S. at 628-629, citing Carmichael v. Southern Coal & 
Coke Co .. 301 U.S. at 522. 

32 Commonwealth Edison Co. v. Montana, 453 U.S. at 629, citing Nippert v. City of Richmond, 327 U.S. at 
427. 
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6. Analysis of Nebraska's Nameplate Capacity Tax in light of the U.S. 
Supreme Court's Equal Protection Clause Jurisprudence 

The federal Equal Protection Clause issue is whether there is a "rational basis" for the 
classifications drawn by Laws 2010, LB 1048, section 14(2), which exempt certain 
persons who own or operate a wind-energy electrical generator from the nameplate 
capacity tax. The answer to that question is, arguably, no, at least not with respect to 
certain exen1ptions from the nameplate capacity tax. 

Arguably, the rational basis for exempting from the nameplate capacity tax a wind
generator "Owned or operated by the federal government, the State of Nebraska, a public 
power district, a public power and irrigation district, an individual municipality, a 
registered group of municipalities, an electric membership association, or a 
cooperative,,33 is that a wind-generator owned or operated by a governmental entity such 
as a public power district is that Nebraska's wind energy policy is "to encourage and 
allow opportunities for private developers to develop, own, and operate renewable energy 
facilities intended primarily for export from Nebraska "under a statutory framework 
which protects the ratepayers of consumer-owned utility systems operating in the state 
from subsidizing the costs of such export facilities through their rates.,,34 

However, the exemption from the nameplate capacity tax for a an "electric menlbership 
association", "a cooperative," and a qualified "customer-generator" arguably deny equal 
protection of the law to wind farms that are not exempt from the nameplate capacity tax. 
The rational basis for exempting from the nameplate capacity tax a "customer
generator,,35 (as defined in Neb. Rev. Stat. section 70-2002)36 is, arguably, that a 
customer-generator is not a wind-energy generator "intended primarily" for exporting 
electricity from the state?7 Rather, a customer-generator is intended primarily to generate 
electricity for "end-use" by the consumer who owns and operates the customer
generator. 38 However, exemption from the nameplate capacity tax for an electric 
membership association, coorperative, and a qualified "customer-generator" arguably 
denies equal protection to similarly situated wind-energy businesses that are subject to 
the tax because there appears to be no rational basis for exempting such pri vately owned 
entities while taxing other similarly situated privately owned entities. 

33 Laws 2010, LB 1048, section 14(2), codified at Neb. Rev. Stat. section 77-6203(2)(a). 

34 Laws 2010, LB 1048, section 2, amending Neb. Rev. Stat. section 70-1001 by adding a new unnumbered 
paragraph. 

35 Laws 2010, LB 1048, section 14(2), codified at Neb. Rev. Stat. section 77-6203(2)(b). 

36 Neb. Rev. Stat. section 70-2002(1) defines "customer-generator" to mean "an end-use electricity 
customer that generates electricity on the customer's side of the meter from a qualified facility .... " 

37 Laws 2010, LB 1048, section 2, amending Neb. Rev. Stat. section 70-1001 by adding a new unnumbered 
paragraph. 

38 Neb. Rev. Stat. section 70-2002(1). 

18 



Stephen Moore and Bill Lock, Research Analysts, 
Revenue Committee, Nebraska Legislature (January] 0, 2011). 

"States sometimes grant exemptions to domestic corporations that they do not 
extend to foreign corporations. For example, New Jersey denied a propertyy tax 
exemption to a foreign corporation, which was engaged in non-commercial 
educational television and which owned and maintained a station and 
transmission tower in the state. Thirty percent of the television's audience was in 
that state. Admittedly, a New Jersey corporation would have been exempt from all 
state real and personal property taxes, if it had conducted the same activities in the 
state .... The U.S. Supreme Court ... [said] thatonce foreign corporations are 
admitted to the state, 'the adopted corporations are entitled to equal protection 
with the state's own corporate progeny, at least to the extent that their property is 
entitled to an equally favorable ad valoem tax basis.' 

* * * 

State courts have invalidated a number of provisions that discriminated against 
foreign corporations when the states were unable to advance any persuasive 
justifications for unequal treatment of the foreign corporation .... The Missouri 
Supreme Court struch down an organization tax that would have been $50 if 
imposed on a does tic corporation but came to $96,600 as applied to a foreign 
corporation .... The New York courts have likewise invalidated a license tax on 
foreign corporations imposed at higher rates than the organization tax on domestic 
corporations, even though the disparity had existed for more than half a century .. 
. . And the Pennsylvania Supreme Court struck down a provision of the staet's 
capital stock tax that granted an election to domestic corporations to apportion 
their income by either of two alternative methods, but limited foreign corporations 
to a single method of apportionment. ... ,,39 

III. Analysis of the Nameplate Capacity Tax in Light of the Nebraska Supreme 
Court's "Commutation of Tax" and "Special Legislation" jurisprudence 

A. The Commutation of Tax Issue: Does the credit against the nameplate capacity tax 
for property taxes previously paid arguably constitute a commutation of tax in violation 
of Article VIII, section 4, of the Nebraska Constition? That section of the Nebraska 
Constitution provides, in pertinent part, that: "[T]he Legislature shall have no power to 
release or discharge ... any corporation ... from ... its proportionate share of taxes to be 
levied for state purposes ... nor shall commutation/or such taxes be authorized in any 

fi h t ,,40 orm w a ever .... 

39 Hellerstein and Hellerstein, State and Local Taxation, pp. 81-82 (6th ed. 1997), quoting WHIT, Inc. v. 
Borough of Glassborough, 393 U.S. 117 (1968), and citing Missouri Pacific R.R. v. Kirkpatrick, 652 
S.W.2d 128 (Mo. 1983), In re Aurora Corp. of Illinois v. Tully, 457 N.E.2d 735 (NY 1983), and Gilbert 
Associates, Inc. v. Commonwealth, 447 A.2d 944 (1982). 

40 Article VIII, section 4, of the Nebraska Constition. (Emphasis added.) 
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Answer: The answer to the question presented is, arguably, yes. The credit against 
the nameplate capacity tax for property taxes previously paid on a wind energy 
generation facility arguably constitutes an impermisible commutation of tax. The 
credit, as applied, can function to fully or partially eliminate a taxpayer's liability for 
the nameplate capacity tax for one or more years; namely, when a taxpayer previously 
paid property taxes that were levied before the nameplate capacity tax is levied. 
Apparently, only one taxpayer will benefit from the credit. 41 The Nebraska Supreme 
Court's holding in Natural Gas Pipeline Company v. State Board of Equalization and 
Assessment42 that the power to tax is exercised when a tax is levied arguably refers 
here to the date of the levy of property taxes previously paid for which the credit 
against the nameplate capacity tax is claimed, as opposed to the date the nameplate 
capacity tax is levied, and that is a significant distinction for purposes of analysis. 

• Nebraska Case Law Governing the Prohibition of Comnlutation of Taxes: 

o The Blanket Mill Tax Levy Act operated to release and discharge taxes, and 
was held unconstitutional in violation of Article VIII, section 4, of the 
Nebraska Constitution. Peterson v. Hancock, 155 Neb. 801, 54 N.W.2d 85 
(1952). Important principles of constitutional interpretation, including the 
following, were articluated in the Peterson v. Hancock case: 

• '''[I]n construing an act of the legislature, all reasonable doubt must be 
resolved in favor of constitutionality.'" 54 N.W.2d at 91, quoting and 
citing Nelsen v. Tilley, 137 Neb. 327,289 N.W. 388, 395. 

• "[I]f a statute is subject to more than one construction, one of which 
would make the act constitutional and the other unconstitutional, this 
court is required to adopt the former." 54 N.W.2d at 91, citing Nelsen 
v. Tilley, 137 Neb. 327,289 N.W. 388, 395. 

• '''The court in considering the meaning of a statute should if possible 
discover the legislative intent from the language of the act and give it 
effect.'" 155 Neb. at 810-811, quoting and citing Armstrong v. Board 
of Supervisors, 153 Neb. 858,46 N.W.2d 602, 603. 

• '''If portions of an act are unconstitutional, and the remainder is so 
connected with the invalid portions that it cannot be upheld without 
doing violence to the legislative intent as a whole, ... the entire act 
must fall .... n' 54 N.W.2d at 98, quoting and citing Thorin v. Burke, 
146 Neb. 94,18 N.W.2d 664,669. 

• Sections of the Blanket Mill Tax Levy Act, which provided that only 
districts having five or more pupils can receive a distribution of the 
levy collected by the blanket null tax, are unconstitutional as releasing 

41 Incidentally, that factual circumstance influences analysis of whether the credit, as applied, violates the 
prohibition against special legislation, which is another constitutioinal issue discussed below. 

42 Natural Gas Pipeline Company v. State Board of Equalization and Assessment, 237 Neb. 357, 367,466 
N.W.2d 461, 468 (l991)(holding that the challenged statute, as applied, was a commutation of tax). 
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or discharging regular school district taxes in districts with five or 
more pupils at the expense of districts having less than five pupils 
which are required not only to pay the blanket mill tax levy but also to 
pay all regular school taxes. 54 N.W.2d at 92. 

o Statute attempting to exempt insurance companies from taxation is void. State 
ex rei. Cornell v. Poynter, 59 Neb. 417, 81 N. W. 431 (1899). 

o Statute providing that, under certain conditions, delinquent real estate taxes 
may be paid in ten equal annual installments contravenes constitutional 
provision prohibiting commutation of taxes in any form whatever. Steinacher 
v. Swanson, 131 Neb. 439,268 N.W. 317 (1936). 

o Interest, penalties and costs imposed for nonpayment of taxes are no part of 
the tax and may be remitted by the Legislature. Tukey v. Douglas County, 133 
Neb. 732, 277 N.W. 57 (1938). 

o Intangible property of foreign corporation could not be released from taxation 
by Legislature. International Harvester Co. v. County of Douglas, 146 Neb. 
555,20 N.W.2d 620 (1945). 

o Legislature does not have the power to release or discharge a tax. State ex rei. 
Meyer v. Story, 173 Neb. 741,114 N.W.2d 769 (1962). 

o In Natural Gas Pipeline Company v. State Board of Equalization and 
Assessment, 237 Neb. 357,466 N.W.2d 461 (1991), the Nebraska Supren1e 
Court held that: (1) commutation of taxes in any form is prohibited; (2) the 
power to tax is exercised when a tax is levied; and (3) a statute purporing to 
make certain property real property for tax purposes cannot be applied to the 
tax year for which the entire process for levying taxes has been completed; 
and (4) the federal 4-R Act prohibits only discriminatory taxation of railroads 
and does not prohibit nondiscriminatory taxation of railroads. 

o "The constitutional proscription against commuting a tax prevents the 
Legislature from releasing either persons or property from contributing a 
proportionate share of the tax." laksha v. State, 241 Neb. 106,486 N.W.2d 
858,874 (1992), citing State ex rei. Meyer v. Story, 173 Neb. 741, 114 
N.W.2d 769 (1962), and distinguishing the facts of the laksha case from the 
facts of the Natural Gas Pipeline Company case. 

B. The "Special Legislation" Issue: Does the credit against the nameplate capacity tax 
for property taxes previously paid constitute special legislation in violation of Article III, 
section 18, of the Nebraska Constitution? That section of the Nebraska Constitution 
provides, in relevant part, that: "The Legislature shall not pass local or special laws in 
any of the following cases, that is to say: ... Granting to any corporation, association, or 
individual any special or exclusive privileges, immunity, or franchise whatever. ... In all 
other cases where a general law can be made applicable, no special law shall be 
enacted. ,,43 

Answer: The answer to the question presented is, arguably, yes. Apparently, only one 
taxpayer can benefit from the credit. The credit arguably violates the prohibition 

43 Article TIl, section, of the Nebraska Constition. (Emphasis added.) 
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against special legislation because: (1) Only that one taxpayer can claim the credit, 
which means the class of taxpayers who can claim the credit is a "pernlanently closed 
class"; and (2) The classification to which that one taxpayer belongs is, arguably, a 
totally arbitrary and unreasonable method of classification because it confers a 
valuable tax benefit on that one particular taxper in exchange for nothing and thereby 
rewards that taxpayer for having made a strategic business decision to exercise what 
is known as the "first mover's advantage" in the marketplace, and for having done so 
before Laws 2010, LB 1048, was enacted and approved. In light of all that, the 
classification of taxpayers who can claim the credit arguably does not rest upon a 
difference in situation or circumstance which, in reason, calls for distinctive 
legislation for the class: Why reward a taxpayer with a tax incentive for doing what 
the taxpayer had already done before the tax credit was enacted and approved? 

• Nebraska Case Law Governing the Prohibition of Special Legislation: 

o A legislative act can violate this provision as special legislation (1) by creating 
a totally arbitrary and unreasonable method of classification or (2) by creating 
a permanently closed class. MAPCO Amnlonia Pipeline v. State Bd. of Equal., 
238 Neb. 565,471 N.W.2d 734 (1991). 

o The Legislature may, for the purpose of legislating, classify persons, places, 
objects, or subjects, but such classification must rest upon sonle difference in 
situation or circumstance which, in reason, calls for distinctive legislation for 
the class. Natural Gas Pipeline Co. v. State Bd. of Equal., 237 Neb. 357, 466 
N.W.2d 461 (1991). 

o A legislative classification must operate uniformly on all within a class which 
is reasonable. Natural Gas Pipeline Co. v. State Bd. of Equal., 237 Neb. 357, 
466 N.W.2d 461 (1991). 

IV. The classification of wind energy property as real property, personal property, 
and fixtures, including trade fIXtures, and the Nebraska Supreme Court's 
jurisprudence with respect to the classification of property as real property, 
personal property, and fixtures, including trade fixtures. 

A. Classification of wind energy property as real property, personal property, 
and fixtures, including trade flXtures. 

Trying to correctly answer the question, "Is It Real Or Is It Personal?,,,44 can be a difficult 
challenge, depending on the circumstances. 

"Many of the judicial decisions are contradictory and therefore confusing. These 
decisions establish opposing points of view regarding classification of property as 
real or personal and are products of common law guidelines, disciplines 

44 "Is It Real Or Is It Personal?" is the title of Chapter 10, Property Taxation, Institute of Property Taxation 
(2d ed.). 
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developed in legal relationships having no bearing on taxation, language 
variations in statutes and local reaction to all of the above as practiced in 
assessing circles. ,,45 

1. "Real Property" Defined Generally and Under Nebraska Law 

"77-103. Real property shall mean: (1) All land; (2) All buildings, improvements, 
and fixtures, except trade fixtures; (3) Mobile homes, cabin trailers, and similar 
property, not registered for highway use, which are used, or designed to be used, 
for residential, office, commercial, agricultural, or other similar purposes, but not 
including mobile homes, cabin trailers, and similar property when unoccupied and 
held for sale by persons engaged in the business of selling such property when 
such property is at the location of the business; (4) Mines, minerals, quarries, 
mineral springs and wells, oil and gas wells, overriding royalty interests, and 
production payments with respect to oil or gas leases; and (5) All privileges 
pertainin~ to real property described in subdivisions (1) through (4) of this 
section." 6 

2. "Tangible Personal Property" and "Fixtures" Defined Generally 
and Under Nebraska Law 

Laws 2010, LB 1048, section 10, amended Neb. Rev. Stat. section 77-105 by adding the 
underscored language shown below: 

"77 -105. The term tangible personal property includes all personal property 
possessing a physical existence, excluding 1110ney. The term tangible personal 
property also includes trade fixtures, which means machinery and equipment, 
regardless of the degree of attachment to real property, used directly in 
commercial, manufacturing, or processing activities conducted on real property, 
regardless of whether the real property is owned or leased, and all property used 
in the generation of electricity using wind as the fuel source, including, but not 
limited to, that listed in subsection (9) of section 77-202. The term intangible 
personal property includes all other personal property, including money.,,47 

3. LR 496 Interim Study Committee Meeting in Bloontfield, Nebraska 

During the Revenue Committee's interim study committee meeting held in Bloomfield, 
Nebraska, on September 29, 2010, property tax assessors from two different counties in 
Nebraska where wind farllls are located testified that they had been verbally advised by 

45 Property Taxation, p. 535, Institute of Property Taxation (2d ed.)(hereinafter cited as Property Taxation). 

46 Neb. Rev. Stat. section 77-103. (Note that Laws 2010, LB 1048, did not amend Neb. Rev. Stat. section 
77-103.) 

47 Laws 2010, LB 1048, section 10, amending Neb. Rev. Stat. section 77-105. 

23 



Stephen Moore and Bill Lock, Research Analysts, 
Revenue Committee, Nebraska Legislature (January 1 0, 2011). 

one or more representatives of the Nebraska Department of Revenue's Division of 
Property Assessment that land located beneath a wind energy electrical generation 
facility should continue to be treated and valued as agricultural land for purposes of 
property taxation if such land had been previously treated and valued as agricultural land 
for purposes of property taxation. Those county assessors questioned the correctness of 
that advice, because they believe such land no longer constitutes agricultural land and 
should, therefore, be treated as commercial property and valued for purposes of real 
property taxation using the income method of valuation. 

Prior to enactment of Laws 2010, LB 1048, the Nebraska Department of Revenue's 
Division of Property Assessment issued Property Tax Directive 09-5 on August 28, 2009, 
for the purpose of advising "county assessors of the assessment procedures for wind 
turbines and wind farms.,,48 That property tax directive provides, in pertinent part, that: 

( 1) "Each wind turbine is anchored to a concrete foundation base. The area or 
footprint of each turbine is based on the size of the concrete foundation base. The 
property owner can use the land for grazing or farming around the concrete 
foundation base. ,,49 

(2) "Real property is defined as land, all buildings, improvements, and fixtures, 
except trade fixtures. The concrete foundation pads, maintenance buildings, roads, 
and fences on a wind farn1 project have been deemed to be real property_ The 
costs associated for clearing and grading the land, and the addition of gravel or 
crushed stone are site enhancements and should be considered part of the real 
property value. ,,50 

As of December 29, 2010, it appears that the Division of Property Assessment of the 
Nebraska Department of Revenue has not yet issued rules or regulations interpreting or 
otherwise providing guidance with respect to implementing the provisions of Laws 2010, 
LB 1048. 

B. The Nebraska Suprelne Court's jurisprudence with respect to property tax 
exemptions and the classifICation of property as real property, personal property, and 
fIXtures, including trade fIXtures. 51 

48 Property Tax Directive 09-5 , p. 1, Nebraska Department of Revenue (August 28, 2009)(hereinafter cited 
as Property Tax Directive 09-5). Appelldix A contains a copy. 

49 Property Tax Directive 09-5 , p. 2. 

50 Property Tax Directive 09-5 , p. 4. 

51 For a concise review of the Nebraska Supreme Court's uniformity clause jurisprudence and the so-called 
personal property tax crisis of the late 1980s and early 1990s, see S. Moore, "The Quest for Property Tax 
Exemptions," A Brief History of Property Taxation in Nebraska During the Last Half Century, pp 18-26, 
Legislative Research Division, Nebraska Legislature (2002). Copy available upon request. 
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The Legislature's power to define terms is limited by its common law powers and 
legislation defining terms can violate the prohibition of special legislation under Article 
III, section 18, of the Nebraska Constitution. 

"Banner County and Stahmer indicate that in determining whether exemptions 
enacted pursuant to article VIII, § 2, are valid, this court must consider (1) 
whether the exemptions improperly shift the property tax burden to the remaining 
tax base, and (2) whether there is a substantial difference of situation or 
circumstance justifying the differing legislation for the objects classified. 
* * * 

Having struck down L.B. 7 in Natural Gas Pipeline Co., the court proceeded 
to strike down L.B. 1 as well, holding that the Legislature's attempt to 'designate 
as a "fixture" that which is in fact and in truth, personal property' exceeded its 
common-law powers of definition and violated the special legislation provision of 
article III, § 18. 

* * * 
Faced with the same discriminatory tax structure at issue in Northern Natural 

Gas Co. and Natural Gas Pipeline Co., but no remedy, the MAPCO Aml710nia 
Pipeline court embarked on a significantly different approach to the personal 
property tax dilemma. The court recognized that if the Legislature's system of 
exemptions prevents the uniformity required by the Constitution, the exemptions 
themselves are unconstitutional, and thus the exempt property must be returned to 
the tax rolls. This approach essentially transformed MAPCO Ammonia Pipeline 
from a case involving a claim for 'equalization' to a declaratory judgment action 
regarding the constitutionality of the exemptions contained in § 77-202(6) through 
(9). ,,52 

o Special Legislation: Article III, section 18, of the Nebraska Constitution 
provides, in relevant part, that: "The Legislature shall not pass local or special 
laws in any of the following cases, that is to say: ... Granting to any 
corporation, association, or individual any special or exclusive privileges, 
immunity, or franchise whatever .... In all other cases where a general law 
can be made applicable, no special law shall be enacted." 

o Nebraska Case Governing Special Legislation: 

• A legislative act can violate this provision as special legislation (1) by 
creating a totally arbitrary and unreasonable nlethod of classification 
or (2) by creating a pernlanently closed class. MAPCO Anunonia 
Pipeline v. State Bd. of Equal., 238 Neb. 565,471 N.W.2d 734 (1991). 

• A legislative act can violate this provision as special legislation in one 
of two ways: (1) by creating a totally arbitrary and unreasonable 

52 laksha v. State, 486 N.W. 2d 106,866,869-870,241 Neb. 106 (1992)(emphasis in original), quoting and 
citing MAPCO Ammonia Pipeline v. State Board of Equalization, 471 N.W.2d 734, 740, 238 Neb. 565,573 
(1991). 
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method of classification, or (2) by creating a permanently closed class. 
Haman v. Marsh, 237 Neb. 699,467 N.W.2d 836 (1991). 

• The term "class legislation" is a characterization of legislation in 
contravention of this provision. It is that which makes improper 
discrimination by conferring privileges on a class arbitrarily selected 
from a large number of persons standing in the same relation to the 
privileges, without reasonable distinction or substantial difference. 
Haman v. Marsh, 237 Neb. 699,467 N.W.2d 836 (1991). 

• A legislative classification must operate uniformly on all within a class 
which is reasonable. Natural Gas Pipeline Co. v. State Bd. oj Equal., 
237 Neb. 357,466 N.W.2d 461 (1991). 

• The Legislature may, for the purpose of legislating, classify persons, 
places, objects, or subjects, but such classification must rest upon 
some difference in situation or circumstance which, in reason, calls for 
distinctive legislation for the class. Natural Gas Pipeline Co. v. State 
Bd. of Equal. , 237 Neb. 357,466 N.W.2d 461 (1991). 

• The partial exemption from taxation of classes of property specified in 
section 77-202.25, is not unreasonable, objectionable as 
discriminatory, or violative hereof. Stahmer v. State, 192 Neb. 63,218 . 
N.W.2d 893 (1974). 

• In Nebraska, both equal protection and the prohibition against special 
legislation emanate from this provision, however the test of validity 
under each is different. Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 
836 (1991). 

• Free port law does not violate constitutional provisions for uniformity 
and against special privileges. Norden Laboratories, Inc. v. County 
Board oJEqualization, 189 Neb. 437, 203 N.W.2d 152 (1973). 

• Cigarette Tax Act, sections 77-2602 et seq., 1971 Supp., is not void for 
unreasonable classification, nor is it a special law. Sandberg v. State, 
188 Neb. 335, 196 N.W.2d 501 (1972). 

• Act which fixed value of agricultural inconle-producing machinery 
and equipment as those used by taxpayer in determining federal 
income tax violated this section. State ex reI. Meyer v. McNeil, 185 
Neb. 586,177 N.W.2d 596 (1970). 

• Cited legislation violated this section by creating permanently closed 
class and by being totally arbitrary and unreasonable in method of 
classification. City of Scottsbluffv. Tiemann, 185 Neb. 256, 175 
N.W.2d 74 (1970). 

• Penalty for failure to return property for taxation was special law in 
violation of this section. Bachus v. Swanson, 179 Neb. 1, 136 N.W.2d 
189 (1965). 

• Statute requiring reporting of property in warehouse for taxation and 
excepting household goods was violative of this section. United States 
Cold Storage Corp. v. Stolinski, 168 Neb. 513,96 N.W.2d 408 (1959). 

• Classification of business or property for taxation can be permitted 
only if classification is reasonable and the tax operates uniformly upon 
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all 11lembers of the class. Thorin v. Burke, 146 Neb. 94, 18 N.W.2d 
664 (1945). 

• Penalties for nonpayment of taxes are punitive in their nature and their 
remission by Legislature is not forbidden as arbitrary class legislation. 
Tukey v. Douglas County, 133 Neb. 732,277 N.W. 57 (1938). 

• Act providing for annual tax on fire insurance companies based on 
gross premiums received by each for insurance written within state 
was invalid because it did not operate equally and uniformly upon all 
members of class. Continental Ins. Co. v. Smrha, 131 Neb. 791, 270 
N.W. 122 (1936). 

• Act extending time in which to pay taxes was invalid as based on 
arbitrary classification. Steinacher v. Swanson, 131 Neb. 439, 268 
N.W. 317 (1936). 

• Law authorizing counties of more than 150,000 to use portion of gas 
tax to retire highway construction bonds was invalid, as special 
legislation. State ex reI. Cone v. Bauman, 120 Neb. 77, 231 N.W. 693 
(1930). 

• State Constitutional Issue: In light of the foregoing guidance provided by the 
Nebraska Supreme Court, does the following language froI11 Laws 2010, LB 1048, 
section 11, arguably violate the uniformity requirements of Article VIII, sections 1 
and 2, of the Nebraska Constitution? 

"77-202. (1) The following property shall be exempt from property taxes: ... (9) 
Any property used directly in the generation of electricity using wind as the fuel 
source shall be exempt from the property tax. Personal property used directly in 
the generation of electricity using wind as the fuel source includes, but is not 
limited to, wind turbines, rotors and blades, towers, trackers, generating 
equipment, transmission components, substations, supporting structures or racks, 
inverters, and other system components such as wiring, control systems, 
switchgears, and generator step-up transformers."s3 

Answer: The answer to that question is, arguably, yes. The plain and ordinary 
meaning of the phrase "Any property" as used in Neb. Rev. Stat. section 77-202(9) is 
broad enough to include real property in addition to depreciable tangible personal 
property. 

Applying the Nebraska Supreme Court's two-part test set forth above can lead one to 
reasonably conclude that Laws 2010, LB 1048, section 11: 

(1) Improperly shifts the property tax burden to the remaining tax base (Le., it 
shifts the real property tax burden to real property that is not used directly in the 

53 Laws 2010, LB 1048, section 11, amending Neb. Rev. Slat. section 77-202 by adding new subsection (9) 
(emphasis added), 
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generation of electricity using wind as the fuel source, such as residential and 
commercial real property); and 

(2) There is no substantial difference of situation or circumstance justifying the 
differing legislation for the objects classified (i.e., real property used directly in 
the generation of electricity using wind as the fuel versus real property that is not 
used directly in the generation of electricity using wind as the fuel source, such as 
residential and commercial real property). 

However, some Nebraska senators who spoke during the Revenue Conlmittee' s LR 
496 public hearing (which was held in Bloomfield, Nebraska, on September 29, 
2010) verbaly expressed their belief that the legislative intent of Laws 2010, LB 
1048, section 11, was to exempt from property taxation only depreciable tangible 
personal property used directly in the generation of electricity using wind as the fuel 
source, not real property too. 

In light of all that, enacting new legislation to clarify, correct, and change the current 
statutory language in question would, arguably, be a wise thing for the Nebraska 
Legislature to do as soon as possible. 

• State Constitutional Issue: In light of the foregoing guidance provided by the 
Nebraska Supreme Court, does the following language from Laws 2010, LB 1048, 
section 10, arguably violate the Nebraska Supreme Court's juriprudence governing 
the Legislature's common-law power of definition and the prohibition of special 
legislation by Article III, section 18, of the Nebraska Constitution? 

"77-105. The term tangible personal property includes all personal property 
possessing a physical existence, excluding money. The term tangible personal 
property also includes trade fixtures, which means machinery and equipment, 
regardless of the degree of attachment to real property, used directly in 
commercial, manufacturing, or processing activities conducted on real property, 
regardless of whether the real property is owned or leased, and all property used 
in the generation of electricity using wind as the fuel source, including, but not 
limited to, that listed in subsection (9) of section 77-202. The term intangible 
personal property includes all other personal property, including money.,,54 

Answer: The answer to that question is, arguably, yes. Applying the Nebraska 
Supreme Court's admonition that "the Legislature's attempt to 'designate as a 
"fixture" that which is in fact and in truth, personal property' exceeded its comnlon
law powers of definition and violated the special legislation provision of article III, § 
18,,55 can lead one to reasonably conclude that--as applied-Laws 2010, LB 1048, 

54 Laws 2010, LB 1048, section 10, amending Neb. Rev. Stat. section 77-105. (Italicized emphasis added.) 

55 laksha v. State, 486 N.W. 2d 106, 866, 869, 241 Neb. 106 (1992)(emphasis in original), quoting and 
citing MAPCO Ammonia Pipeline v. State Board of Equalization, 471 N.W.2d 734, 740, 238 Neb. 565,573 
(1991). 
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section 10, can exceed the Legislature's con1ll1on-Iaw powers of definition and might 
therefore violate the special legislation provision of Article III, section 18, of the 
Nebraska Constitution because, in fact, "all property used in the generation of 
electricity using wind as the fuel source, including, but not limited to, that listed in 
subsection (9) of section 77-202,,56 can conceivably include property that is a 
"fixture" which should be classified and taxed as real property rather than being 
classified and taxed or exempt from taxation as depreciable tangible personal 
property. 

In light of all that, enacting new legislation to clarify, correct, and change the current 
statutory language in question would, arguably, be a wise thing for the Nebraska 
Legislature to do as soon as possible. 

• State Constitutional Issue: For purposes of Nebraska's system of subjecting 
depreciable tangible personal property to taxation, whether the classification of wind
energy electrical generators as property with a useful life of five years contravenes the 
provisions of Article VIII, section 1, of the Nebraska Constitution which provides, in 
relevant part, that "(2) tangible personal property, as defined by the Legislature, not 
exempted by this Constitution or by legislation, shall all be taxed at depreciated cost 
using the same depreciation method with reasonable class lives, as detennined by the 
Legislature, or shall all be taxed by valuation uniformly and proportionately"S7 

Answer: The answer to that question depends on the constitutional validity of the 
property tax exemption provided for by Laws 2010, LB 1048, section 11, and the 
related language in Laws 2010, LB 1048, section 10, which defines tangible personal 
property to include trade fixtures. If a depreciable tangible personal property tax 
exemption created by the Legislature is constitutional, then the question whether 
classifying wind-energy electrical generators as property with a useful life of five 
years is a moot question and that would end this particular inquiry. However, if any 
exemption of wind-energy electrical generators from property taxation fails to pass 
constitutional muster, then such property would be subject to taxation and that would 
then raise the question whether classifying wind-energy electrical generators as 
property with a useful life of five years is a reasonable class life for purposes of 
Article VIII, section 1(2). 

To incentivize the development of the wind-energy industry, Congress provided a 
federal income tax incentive to the wind-energy industry that classifies wind-energy 
electrical generators as five-year property for purposes of depreciation deductions 
allowable under Internal Revenue Code, even though it is, purportedly, common 

56 Laws 2010, LB 1048, section 10, amending Neb. Rev. Stat. section 77-105. (Italicized emphasis added.) 

57 Article VIII, section 1 (2), of the Nebraska Constitution (emphasis added). 
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knowledge within the industry that the reasonable useful life of a wind-energy 
electrical generator ranges from approximately 15- to 20-years, not five years.58 

The troublesome issue, for purposes of subjecting depreciable tangible personal 
property to property taxation in Nebraska, can be found in: (1) Neb. Rev. Stat. section 
77 -120(3), which provides that "Class life shall be based upon the anticipate useful 
life of a class of property and shall be determined by the Property Tax Administrator 
under the Internal Revenue Code"; (2) Neb. Rev. Stat. section 77 -120(2)(b), which 
provides that "(b) Five-year property shall include property with a class life of more 
than four years and less than ten years"; and (3) Neb. Rev. Stat. section 77-120(2)(e), 
which provides that "(e) Fifteen-year property shall include property with a class life 
of twenty years or more but less than twenty-five years .... " As yet, there is no 
Nebraska Supreme Court case law addressing that issue; therefore, the issue could be 
one of first impression for the courts to decide if it were ever raised in a lawsuit. 

V. Whether taxation of wind energy property should be centrally assessed property, 
locally assessed property, or both as may be necessary or appropriate. 

A. Celltraliy Assessed Property 

Laws 2010, LB 1048, requires qualified wind energy electrical generation property in 
Nebraska to be centrally assessed property. Requiring such property to be centrally 
assessed property is, arguably, sound tax policy because taxable property owned by other 
producers of electrical energy (e.g., nuclear power producers) in Nebraska is centrally 
assessed property. 

B. Locally Assessed Property 

During the Revenue Committee's interim study committee meeting held in Bloomfield, 
Nebraska, on September 29, 2010, property tax assessors from two different counties in 
Nebraska where wind farms are located testified that they had been verbally advised by 
one or more representatives of the Nebraska Department of Revenue's Division of 
Property Assessment that land located beneath a wind energy electrical generation 
facility should continue to be treated and valued as agricultural land for purposes of 
property taxation if such land had been previously treated and valued as agricultural land 
for purposes of property taxation. Those county assessors questioned the correctness of 
that advice, because they believe such land no longer constitutes agricultural land and 
should, therefore, be treated as commercial property and valued for purposes of real 
property taxation using the income method of valuation. 

Prior to enactment of Laws 2010, LB 1048, the Nebraska Depaltment of Revenue's 
Division of Property Assessment issued Property Tax Directive 09-5 on August 28, 2009, 

58 "12 turbines in [Minnesota] ... , each 20 years old, spent their earlier years twirling in California." M. 
Davey, "When Windmills Don't Spin, People Expect Some Answers," The New York TiltleS (Feb. 5, 2010). 
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for the purpose of advising "county assessors of the assessment procedures for wind 
turbines and wind farms.,,59 That property tax directive provides, in pertinent part, that: 

( 1) "Each wind turbine is anchored to a concrete foundation base. The area or 
footprint of each turbine is based on the size of the concrete foundation base. The 
property owner can use the land for grazing or farn1ing around the concrete 
foundation base. ,,60 

(2) "Real property is defined as land, all buildings, in1provements, and fixtures, 
except trade fixtures. The concrete foundation pads, n1aintenance buildings, roads, 
and fences on a wind farm project have been deemed to be real property. The 
costs associated for clearing and grading the land, and the addition of gravel or 
crushed stone are site enhancements and should be considered part of the real 
property value. ,,61 

VI. The distribution of state and local tax revenue that may be derived from the 
imposition of any types of taxes that could conceivably be imposed lawfully on such 
facilities or in connection with such facilities. 

Nebraska Laws 2010, LB 1048, section 15, provides for the distribution of nameplate 
capacity tax revenue to local taxing entities as follows: 

"(1) The county treasurer shall distribute all revenue received from the 
Department of Revenue pursuant to section 77-6203 to local taxing entities which, 
but for such personal property tax exemption, would have received distribution of 
personal property tax revenue from depreciable personal property used directly in 
the generation of electricity using wind as the fuel source. 

(2) A local taxing entity's status as eligible for distribution under 
subsection (1) of this section shall not be affected when and if the net book value 
of personal property used directly in the generation of electricity using wind as 
the fuel source becomes zero. A local taxing entity's status as eligible for 
distribution under such subsection shall be affected by the disposal of all of the 
exempt depreciable personal property used directly in the generation of electricity 
using wind as the fuel source. 

(3) The distribution to each eligible local taxing entity shall be calculated 
by determining the amount of taxes that the eligible local taxing entity levied 
during the taxable year and dividing this amount by the total tax levied by all of 
the eligible local taxing entities during the year. Each eligible entity's resulting 
fraction shall then be multiplied by the revenue distributed to the county treasurer 

59 Property Tax Directive 09-5 , p. 1, Nebraska Department of Revenue (August 28, 2009). 

60 Property Tax Directive 09-5 , p. 2. 

61 Property Tax Directive 09-5 , p. 4. 
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by the department to determine the portion of such revenue due each local taxing 
entity. 

(4) The Department of Revenue shall not retain any revenue collected 
pursuant to sections 77-6201 to 77 -6204 for distribution, use, transfer, pledge, or 
allocation to or from the General Fund. ,,62 

Revenue from any other types of taxes that could conceivably be imposed lawfully on a 
commissioned wind-energy electrical generation facility in Nebraska should, arguably, be 
distributed to local taxing entities in a manner that would equitably replace depreciable 
tangible personal property tax revenue foregone by local taxing entities due to the 
exemption of depreciable tangible personal property from property taxation in Nebraska 
if such property is used directly in the generation of electricity using wind as the fuel 
source. The language quoted above from Laws 2010, LB 1048, section 15, would appear 
to achieve that result. 

VII. The Law in Other States Governing Taxation of Wind Energy Facilities 

The following material provides a review of published articles showing how (and 
whether and to what extent) wind-energy electrical generation facilities are subject to 
taxation or exempt frOlTI taxation in other states. 

Appendix B contains a copy of two published, related, articles concerning taxation and 
tax incentives for the wind energy industry: 

(1) D. McConville and C. Lindblom, "As the Wind Turns: Incentives for Wind 
Energy," State Tax Notes, pp. 699 to 706 (March 8, 2010)(Part 1 of a two-part 
study); and 

(2) D. McConville and C. Lindblom, "As the Wind Turns: Tax Incentives for 
Wind Energy Producers," State Tax Notes, pp. 175 to 181 (October 18, 2010)(Part 
2 of a two-part study). 

The following material is a list of other published articles concerning the tax treatment of 
wind energy facilities in other states (a copy of each article is available upon request): 

• J. Gamilich, "Wind Tax Debate not over in Wyoming," Stateline.org (October 19, 
2010). 

• "Wyoming-Property Tax: Appraisal Practices Provided for Valuation of Wind 
Power Generation," State Tax Review, p. 22, CCH (October 7, 2010), citing 
Procedures for Appraisal/Assessment of Wind Farm Generation, Wyoming 
Department of Revenue (September 22,2010). 

• "New Jersey-Multiple Taxes: Wind Energy Facility Credit Enacted," State Tax 
Review, p. 13, CCH (September 2,2010), citing Laws 2010, Ch. 56, SB 2036, 
effecti ve August 19, 2010. 

62 Nebraska Laws 2010, LB 1048, section 15, codified at Neb. Rev. Stat. section 6204. 

32 



Stephen Moore and Bill Lock, Research Analysts, 
Revenue Committee, Nebraska Legislature (January 1 0, 201l). 

• "Massachusetts-S&U [Sales and Use] Tax: Wind Turbine Not Subject to Tax," 
State Tax Review, p. 14, CCH (July 22,2010), citing Letter Ruling 10-3, 
Massachusetts Department of Revenue (July 7,2010). 

• "Iowa-Property, Utilities Taxes: Tax Credit Enacted for Cogeneration Facilities," 
State Tax Review, p. 17, CCH (May 6,2010), citing Laws 2010, SF 2373, effective 
April 23, 2010, but retroactive to January 1,2010. 

• "Nebraska: Exemption Enacted for Property Used in Generating Electricity from 
Wind," State Tax Review, p. 18, CCH (April 22, 2010), citing Laws 2010, LB 1048, 
effective three calendar months after adjournment. 

• "South Dakota-Property Tax: Small Renewable Energy Facility Provisions and 
Exenlptions Addressed," State Tax Review, p. 18, CCH (April 22, 2010), citing Laws 
2010, SB 58, effective July 1,2010. 

• "Wind Over the Plains: ARRA and Wyoming's Wind Tax," State Tax Notes, pp. 49-
54 (AprilS, 2010). 

• "South Dakota-Sales and Use Tax: Legislature Overrides Governor's Veto of Tax 
Refund for Large Wind Projects," Tax Newsletter, CCH (March 31, 2010), citing 
Laws 2010, HB 1060, effective July 1,2010. 

• "Wyonling considers becoming first state to tax wind energy production," The 
Washington Post, online edition (February 15,2010) (www.washingtonpost.comlwp- . 
dyn/contentlarticle/20 10102/131 AR20 1 0021303507 _pf.html). 

• "Wyoming-Multiple Taxes: Governor Supports Wind Energy Tax, Proposes Sales 
Tax Break for Data Centers," Tax Newsletter, CCH (February 10,2010). 

• Drew Russell, "Wind Farm Development in Rural Illinois: The Crescent Ridge 
Model" (undated PowerPoint presentation). Contact: drurussell @gmail.com. 

• R. Wisner, State Policy Update: A Review of Effective Wind Power Incentives, 
Midwestern Wind Policy Institute (June 15, 2007). 

• M. Bolinger, A Survey of State Support for Community Wind Power Development, 
Lawrence Berkley National Laboratory (March 2004). 

• 1. Bailey and D. Morris, Taxing Wind Energy in Minnesota, Institute for Local Self
Reliance (January 1995). 

VIII. Summary of Conclusions Pertaining to Questions of Constitutionality 

• Arguably, the nameplate capacity tax structure, especially its tax-exemption 
provisions, impose a discriminatory tax on interstate comnlerce in contravention of 
the U.S. Supreme Court's dormant Commerce Clause jurisprudence. The exemptions 
from the nameplate capacity tax provided for "an electric membership association", 
"a cooperative", and "a customer-generator as defined in section 70-2002,,63 present a 
troublesome Commerce Clause issue because they arguably unlawfully discriminates 
against interstate commerce. The tax exemptions for those entities appear to rest on a 
"distinction between in-state and out-of-state consumers,,64 and the "premise" of U.S 

63 Nebraska Laws 2010, LB 1048, section 14(2), codified at Neb. Rev. Stat. section 6203(2). 
64 Commonwealth Edison Co. v. Montana, 453 U.S. 609,619 (l981)(hereinafter referred to as 
Commonwealth Edison), citing Philadelphia v. New Jersey., 437 U.S. at 626. 
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Supreme Court "discrimination cases is that '[t]he very purpose of the Comlnerce 
Clause was to create an area of free trade among the several States.' ,,65 It appears 
within the realm of possibility that in-state consumers-but not out-of-state 
consumers-can purchase electricity produced by certain wind-energy generators 
(e.g., a qualified customer-generator) located within Nebraska without having the 
nanleplate capacity tax passed on to them in the form of higher prices, whereas no 
out-of-state consumers can purchase electricity produced by a "commissioned" wind
energy generation facility without having the nameplate capacity tax passed on to 
them in the form of higher prices for the exported electricity. Therefore, the 
nameplate capacity tax exen1ptions arguably inhibit free trade among the states 
because the nameplate capacity tax burden is borne according to a statutory 
distinction drawn between in-state and out-of-state consumers and that, arguably, 
constitutes unlawful discrimination in light of the U.S Supren1e Court's dormant 
Commerce Clause jurisprudence. 

• With respect to the U.S. Supreme Court's Equal Protection Clause jurisprudence, the 
exemption from the nameplate capacity tax for an electric membership association, a 
coorperative, and a qualified "customer-generator" arguably denies equal protection 
to similarly situated wind-energy businesses that are subject to the tax because there 
appears to be no rational basis for exempting such privately owned entities while 
taxing other similarly situated privately owned entities. 

• The credit against the nameplate capacity tax for property taxes previously paid on a 
wind energy generation facility arguably constitutes an impermisible commutation of 
tax in violation of Article VIII, section 4, of the Nebraska Constitution. The credit, as 
applied, can function to fully or partially eliminate a taxpayer's liability for the 
nameplate capacity tax for one or more years; namely, when a taxpayer previously 
paid property taxes that were levied before the nameplate capacity tax is levied. 

• The credit against the nameplate capacity tax for property taxes previously paid on a 
wind energy generation facility arguably violates the prohibition against special 
legislation because: (1) Only one particular taxpayer can claim the credit, which 
means the class of taxpayers who can claim the credit is a "permanently closed class"; 
and (2) The classification to which that one taxpayer belongs is, arguably, a totally 
arbitrary and unreasonable method of classification because it confers a valuable tax 
benefit on that one particular taxper in exchange for nothing and thereby rewards that 
taxpayer for having made a strategic business decision to exercise what is known as 
the "first mover's advantage" in the marketplace, and for having done so before Laws 
2010, LB 1048, was enacted and approved. Why reward a taxpayer with a tax 
incentive for doing what the taxpayer had already done before Laws 2010, LB 1048, 
was enacted and approved? 

65 Commonwealth Edison Co. v. Montana, 453 U.S. at 618, quoting and citing McLeod v. i.E. Dilworth 
Co., 322 U.S. at 330. 

34 



Stephen Moore and Bill Lock, Research Analysts, 
Revenue COfllmittee, Nebraska Legis1ature (January 10, 20 It). 

• Applying the Nebraska Supreme Court's two-pal1 test for evaluating the 
constitutionality of property tax exemptions can lead one to reasonably conclude that 
Laws 2010, LB 1048, section 11: (1) Improperly shifts the property tax burden to the 
remaining tax base (i.e., it shifts the real property tax burden to real property that is 
not used directly in the generation of electricity using wind as the fuel source, such as 
residential and commercial real property); and (2) There is no substantial difference 
of situation or circumstance justifying the differing legislation for the objects 
classified (i.e., real property used directly in the generation of electricity using wind 
as the fuel versus real property that is not used directly in the generation of electricity 
using wind as the fuel source, such as residential and commercial real property). 

• Laws 2010, LB 1048, section 11, arguably violates the uniformity requirements of 
Article VIII, sections 1 and 2, of the Nebraska Constitution. The plain and ordinary 
meaning of the phrase "Any property" as used in Neb. Rev. Stat. section 77-202(9) is 
broad enough to include real property in addition to depreciable tangible personal 
property.Applying the Nebraska Supreme Court's two-part test set for evaluating the 
constitutionality of property tax exemptions can lead one to reasonably conclude that 
Laws 2010, LB 1048, section 11: (1) Improperly shifts the property tax burden to the 
remaining tax base (i.e., it shifts the real property tax burden to real property that is 
not used directly in the generation of electricity using wind as the fuel source, such as 
residential and commercial real property); and (2) There is no substantial difference 
of situation or circumstance justifying the differing legislation for the objects 
classified (i.e., real property used directly in the generation of electricity using wind 
as the fuel versus real property that is not used directly in the generation of electricity 
using wind as the fuel source, such as residential and commercial real property). 

• Laws 2010, LB 1048, section 10, arguably violates the Nebraska Supreme Court's 
juriprudence governing the Legislature's common-law power of definition and the 
prohibition of special legislation by Article III, section 18, of the Nebraska 
Constitution. 

• If any exemption of wind-energy electrical generators from property taxation in 
Nebraska fails to pass constitutional muster, then such property would be subject to 
taxation and that would then raise the question whether classifying wind-energy 
electrical generators as property with a useful life of five years is a reasonable class 
life for purposes of Article VIII, section 1(2). The troublesome issue, for purposes of 
subjecting depreciable langible personal property to property taxation in Nebraska, 
can be found in: (1) Neb. Rev. Stat. section 77-120(3), which provides that "Class life 
shall be based upon the anticipate useful life of a class of property and shall be 
determined by the Property Tax Administrator under the Internal Revenue Code"; (2) 
Neb. Rev. Stat. section 77-120(2)(b), which provides that "(b) Five-year property 
shall include property with a class life of more than four years and less than ten 
years"; and (3) Neb. Rev. Stat. section 77-120(2)( e), which provides that H( e) Fifteen
year property shall include property with a class life of twenty years or more but less 
than twenty-five years .... " To incentivize the development of the wind-energy 
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industry, Congress provided a federal income tax incentive to the wind-energy 
industry that classifies wind-energy electrical generators as five-year property for 
purposes of depreciation deductions allowable under the Internal Revenue Code, even 
though it is, purportedly, common knowledge within the industry that the reasonable 
useful life of a wind-energy electrical generator ranges from approximately 15- to 20-
years, not five years. As yet, there is no Nebraska Supreme Court case law addressing 
that issue; therefore, the issue could be one of first impression for the courts to decide 
if it were ever raised in a lawsuit. 

• Laws 2010, LB 1048, requires qualified wind energy electrical generation property in 
Nebraska to be centrally assessed property. Requiring such property to be centrally 
assessed property is, arguably, sound tax policy because taxable property owned by 
other producers of electrical energy (e.g., nuclear power producers) in Nebraska is 
centrally assessed property. 

• Nebraska Laws 2010, LB 1048, section 15, provides for the distribution of nameplate 
capacity tax revenue to local taxing entities and that appears to be sound tax policy, 
because the nameplate capacity tax was intended to replace property tax revenue 
foregone by virtue of the property tax exemption provided for by Laws 2010, LB 
1048. 

• In light of the foregoing material and in-depth analysis of the numerous constitutional 
issues presented, enacting new legislation to clarify, correct, and change the current 
statutory language in question would, arguably, be a wise thing for the Nebraska 
Legislature to do as soon as possible. 
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DIIZECTIVE 09-5 

August 28, 2009 

ASSESSMENT ()F WIND TURBINES AND "VIND FAIlMS 

Purpose. This directive will advise county assessors of the assessrnent procedures for wind turbines 
and \vind farn1s. 

Statutory Authority Neb. Rev. Stat. § 77 -801 (CUD1. Supp. 2008) provides, in relevant part: 

A Ii public service entities shal~ on or before April 15 0 f each year, fUI11ish a statenlent 
specifying such infonnation as may be requircd by the Property Tax Adll1inistrator on 
fOllns prescribed by the Tax Commissioncr to dctcnnine and distribute the entity's 
total taxable value including the franchise value ... The county assessor shall assess all 
nonoperating property 0 f any public service entity. A public service entity operating 
\Nithin the State ofNcbraska shall, on or before January 1 of each year, report to thc 
county assessor of each county in which it has situs all nonopcrating property 

. belonging to such entity which is not subject to aSSCSS111ent and assessed by the 
Property Tax Administrator under section 77 -802. 

General TernlS. The following tenns are used throughout this Dircetive: 

Nonoperating Property means property owned or leased by a public service entity that does 
not contribute to the entitys function. 

Operating Propertv means property owned or leased that contributes to a public service 
entity's function. 

Public Service Entity means any person or entity organized for profit under thc laws of this 
state or any other state or goverrunent and engaged in the business 0 f waterworks, electrical 
power, gas works, natural gas, telecomnlunications, pipelines used for the translnission of 0 iI, 
heat, steam, or any substance to be uscd for lighting, heating, or po\vcr, and pipelines uscd for 
the trans111ission ofarticles by pneunlatic or other power and all other similar or like cntities. 

Unit Valu~ means the valuation of the operating property of the cOlnpany as an integrated 
group of assets functioning as an economic unit without reference to the independent value of 
thc conlponent parts. 



Property Tax Directive 09-05 
August 28, 2009 
Page 2 of 4 

TernlS Related to \Vind Farn} Projects 

Ergject Area Boundarv can enC0l11paSS a large number of acres. For exarnple, a single project 
area boundary I11ay be 10,000 acres. These areas lnay encornpass l110re than one county or 
state. The project components sited within this Project Area Boundary occupy a peflllanent 
footprint. 

Wind Farm Project Components 111ay consist of the following: 

yVind Turbines. C0111prised of three ele111ents - the to\ver, nacelle, and rotor blades. 
The to\ver is constructed of tubular steel, and is topped by the nacelle, \vhichhouses the 
turbine's I11echanical cOlnponents. The rotor, lTIounted on the nacelle, consists of the 
blades. 

Concrete Foundation Base. Each wind turbine is anchored to a concrete foundation 
base. The area or footprint of each turbine is based on the size of the concrete 
foundation base. The property o\vner can usc the land for grazing or farnling around 
the concrete foundation base. 

Maintenance Bui/diUg. A maintenance building used for general operations may be 
constructed at the project site. 

Wind Fann AncillaflJ Facilities Dlay consist of the following items: 

1. Roads; 
2. Underground electrical interconnections between wind turbines to collect anddeIiver 
electricity to a substation; 
3. Fiber optic communication lines installed with the electrical collection system to 
monitor the operation of the wind farm; 
4. Step-up transfonners at each wind turbine location, plus a. transformer for the 
electrical substation site. Each step-up transfonner \vould be located on the concrete 
foundation base; 
5. Electrical substations to step up the electrical collection system voltage to the 
existing local transnlission line voltage; 
6. Transmission lines and distribution plants llsed to connect the proposed substation to 
existing transmission lines; and 
7. Meteorological monitoring to\vers that are constructed and used to collect data 
within a project area boundary_ Depending on the project, sonle meteorological to\vers 
could relllaill vvithin the project area during the life of the project 
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Procedure and Inlplementation. 

To dctemlinc whether thc "Tind turbine or wind farm is to be locally or centrally asscssed, the county 
asscssor nlust look to the ownership of the \vind turbine or \vind faml. If the wind turbine or \vind 
farnl is owned by a(n): 

• Governrncnt entity, it is CXClnpt f)'orn property taxation. 
• Public power district, the gross receipts arc not subject to property tax but are 

subject to in lieu of tax paYJ11cnts to local govemnlents. 
• Nonprofit entity, it is subjcct to local asscssnlcnt. 
• Individuals and businesses whcre the prirnary purposc is sonlcthing othcr than 

electrical power gencration, such as agricultural producers, it is subject to local 
asseSSlncnt. 

• Entity organized for profit, it 111ay be subject to central assessment. 

l/ Real Properlv al a Willd Farm 

Rcal property is defined as land, all buildings, improveJl1ents, and flxtures, except trade fixtures. The 
concrete foundation pads, Jnaintcnance building, roads, and fences on a "rind farnl project have beed 
deen1cd to be real property. The costs associated for clearing and grading the land, and the addition 
of gravel or crushed stones are site enhancements and should be considered part of the real property 
value. 

Personal Property at a Wind farm 

The wind turbines, transfonners, step-up transformers, 11leteorological monitoring towers, electrical 
substations, distribution plants, and transmission lines have been deemed to be personal property and 
are subject to personal property taxation to the owner of the property at net book value, as provided 
by Neb. Rev. Stat. §77-120. To determine the net book value of the personal property at a wind fann 
project, the following recovery periods should be used: 

Recovery Periods: 
Turbines: 
Electric translnission lines: 
Substation and distribution plant: 

Assessment 

5 years 
20 years 
20 years 

Centrally assessed public scrvice entItles are subject to unit valuation by the Property Tax 
Adll1inistrator. If a centrally assessed public service entity owns or leases real or personal property, 
the leased property is included in the unit valuation. For eX31nple, if a centrally assessed public 
scrvice entity has built operating property on leased land, the site value is already included in the unit 
valuation. If a \vind developer, subject to central assessment, leases land for wind turbines, the site 
value (i.e., the concrete pad and site illlprovclllcnts) \vill be included in the ccntrally asscssed unit 
valuc. 
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The county assessor shall not detennine a site value for operating property, leased or o\vned, of a 
centrally assessed public service entity. Any land surrounding the wind turbine or \vind fann site 
shall be assessed to the owner in accordance with Neb. Rev. Stat. §77-201~ 100% of actual value ifit 
is a residential or conlnlercial parcel, or 75% of actual value if it is an agricultural or horticultural 
parcel of land. 

I fa wind turbine is subject to local assessrllent, the county assessor shall detennine the ll1arket value tor the 
real property. The l11ajority of wind tann projects are built on leased land. The concrete fbundation pad, 
roads, and fences are improveOlents on leased land. Inlprovements on leased land shall be assessed to the 
owner of the leased land, unless an Inlprovenlents on Leased Land Assessnlent Application, Fonll 402 
(http://\vvv'w.pat.ne.gov/generaVfornlS/pdf7402 ilnpr on leased. land. assnlt ap~f) has been filed 
specifically describing that the itnprovclllcnts are the property of the lessee. Fom1402 111ust be filed by the 
owner of the leased land in the respective county assessor's office. Personal property is su~ject to the saIne 
recovery periods as indicated above. 

Conclusion. The assessment procedure for \\lind turbines and \vind fanns begins vvith detenl1ining 
the ownership, vvhich \vill aUo\v the county assessor to lnake the determination as to vvhether the 
wind turbine or wind fann is to be locally assessed or centrally assessed by the state. 

lfthe wind turbine or wind fann is to be locally assessed, the real property shall be assessed at either 
100% for residential or conunercial parcels, or 75% of actual value for agricultural or horticultural 
land. The personal property is to be assessed to the owner of the property as the net book value of 
the property using the recovery periods set forth in this Directive. 

Enforcement. Pursuant to Neb. Rev. Stat. §77-1330, the Nebraska Departnlent of Revenue Property 
Assessment Division lnay take corrective action if any county official violates any directive of the 
Division. 

APPROVED: 

/s 

Ruth A. Sorensen 
Property Tax Ad111inistrator 
August 28, 2009 

/s 

Douglas A. E\vald 
Tax Conl111issioner 
August 28, 2009 
This is a PDF dOCtlm~'nl horn the Nebraska Dert of RcvclluC PropCJ1y Asscssmcnt Division's website www.paLl1c.£'.ov. 
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As the Wind Turns: 
Incentives for Wind Energy 

by Donlla McConville and Cristi Lindblorn 

DOn1W ,McConz)illeJ , CPA,JD~ I' and ,'Cristi :1)nc!lzlo7rl, ' 
Ph.D.,areiecturer$ a~$entleIIl!ni"[Jersi!Y:. i ~qUhrtm,: 'M.~fs:. 

"Wind power is a symbol of hope in our economy." 
So says AInerican Wind Energy Association (AWEA) 
CEO Denise Bode, a nationally recognized energy 
expert. In 2009 Bode was named Woman of the Year 
for the Wornen's Council for Energy and the Envi
ronment and was listed among the Washingtonian~s 
"lOa Most Powerful "Vornen of Washington." 

The United States has treIllendous wind energy 
resources, but not all states are using those re
sources. As of December 31,2009, the wind industry 
has surpassed 35,000 megawatts (MW) in installed 
capacity, producing enough energy to serve nearly 
9.7 million American hOlnes. Wind power will elimi
nate the burning of 62 million tons of coal annually, 
the equivalent of reducing carbon emissions from 
the electricity sector by 2.5 percent, using approxi
mately 134 million fewer barrels of oil each year, or 
taking 10.5 million cars off the road. The electricity 
generated from the fleet of turbines installed 
through 2009 will conserve over 20 billion gallons of 
water annually - water normally withdrawn for 
steam or for cooling power plant facilities. 

U.S. wind power capacity has grown by an aver
age of 39 percent each year for the five-year period 
from 2005-2009, according to the AWEA report of 
January 26, 2010. A total of 9,922 MW of wind 
generation was installed in the United States in 
2009. A total of over 8,500 MW of wind generation 
was installed in the United States in 2008, an 
increase of 50 percent from 2007, with 55 new wind 
turbinenlanufacturing facilities being opened, ex
panded, or announced. Over 5,000 turbines were 
brought online in 2008 and the industry now elll
ploys 85,000 workers. New wind projects in 2008 
represented an investnlent of $17 billion, with 
~35,OOO jobs created at a tinle when the nation lost 
about 2 million jobs. In 2007, 5,249 MW were 
installed, an increase of 45 percent from the previ
ous year. lVlore growth is needed in that industry, 
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because it now represents only approxilnately 2 
percent of the nation's electricity. Wind is one of the 
largest sources of new power generation in the 
country, second only to natural gas. 

With the correct governmental incentives and 
policies in place, wind energy could contribute 20 
percent of the U.S. electric power supply by 2030, 
according to a study conducted by the U.S. Depart
ment of Energy. This report exanlines progress in 
four key areas: technology development, lnanufac
turing, siting and transmission, and integration. 

The United States received a solid "B" for its 2008 
progress toward reaching the 20 percent goal of 
electricity supply fronl wind energy by 2030. 

Just to give it perspective, with wind energy at 
the level of 20 percent of the total supply of energy 
(according to the AWEA): 

• 500,000 new jobs will be needed (150,000 
workers directly elnployed in wind industry); 

• carbon dioxide emissions frOln electricity gen
eration would be reduced by 25 percent (the 
equivalent of taking 140 nlillion vehicles off the 
road), which could avoid an estimated 98 billion 
in C02 regulation costs; 

• natural gas use would be reduced by 11 percent; 
and 

• there would be a reduction of 4 trillion gallons 
or 17 percent in water consumption associated 
with electricity generation. 

Wind energy projects are on the rise, with Inore 
wind turbines being installed in 2007 and 2008 than 
what had previously taken more than two decades to 
acconlplish. By the end of September 2008, the 
United States passed Gerrnany to becolne the "vorld 
leader in wind energy production and in wind power 
generating capacity. As of the second quarter of 
2009, over 4,000 lVIW have been added, compared 
with 2,900 l'vl"V added in the first six months of 2008. 
The United Stat.es was the world's largest nlarket of 
installations added in 2008. 

To sustain that growth, short- and long-tenn 
governtnent incentives and policies lllust be in place 
as soon as possible. President Obama has initiated a 
dramatic shift in favor of renewable enerf:,'Y tech 
nologies, Since the announceUlent in .J uly 2009 of 
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the rules to implement the stinlulus bill, the wind 
energy industry has seen over 1,600 l\1W of COln
pleted projects and over 1,700 MW of construction 
jobs started. A nlarket report for the third quarter of 
2009 said that 1,649 MW were installed, which was 
higher than the second quarter of 2009, and the 
fourth quarter of2009 was the strongest in the year, 
with the installation of 4,041 MW. 

I-Iowever, according to the AWEA, enacting those 
policies is a challenge. Wind turbine lnanufacturing 
lagged in 2009 cOlnpared with 2008 levels. Manufac
turers have been leery of investing in a Inarket that 
in the past has provided only short-tenn incentives. 
The wind industry is urging an adoption of a na
tional renewable electricity standard (RES) to pro
vide a nationwide long-tenn incentive for capital 
investlnenL That would provide a targeted lnanu
facturing base and would also create tens of thou
sands of jobs. An RES ensures that SaIne 3Inount of 
renewable energy is included in the portfolio of 
electricity resources serving a state or country. 
l\venty-nine states and the District of Colu1nbia 
have RES policies in place, but a national prograul is 
necessary to take advantage of the renewable re
sources that exist across the nation. Forecasts say 
that without that national RES, growth will not 
continue at the pace it has sustained over the last 
several years. Experience has shown that a firm, 
long-term national renewable energy policy is the 
key to capital investment in this industry. A target of 
generating at least 25 percent of the nation's elec
tricity fron1 renewable energy by 2025 and a near
term target of 10 percent by 2012 was outlined by 
President Obama to encourage investments in wind 
and other renewable energy projects. A Washington 
Post poll conducted in December 2008 found that 84 
percent of Americans support that sort of standard, 
according to the AWEA. 

The AWEA credits the industry's expansion to the 
stability over the past three years of the federal 
renewable energy production tax credit (PTC) (IRC 
section 45). The PTe, created under the Energy 
Policy Act of 1992, provides the investor or owner of 
qualifying property an annual income tax credit 
based on the amount of electricity generated. The 
federal government allows a corporate incOlne tax 
credit for electricity generated. The PTe is 2.1 cents 
per kilowatt-hour of electricity produced and is 
adjusted annually for inflation. The electricity pro
duced must be from qualified energy resources at a 
qualified facility during the first 10-year period in 
which the facility was originally placed in service, 
and the electricity must be sold by the taxpayer to 
an unrelated party during the tax year. 

During the periods in which the PTC was allowed 
to expire (1999, 2001, and 2003), production on 
installations dropped by as Inuch as 93 percent in 
the following year. When the credit expired at the 
end of 2003 and was not renewed until October 
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2004, production dropped 77 percent. The American 
Recovery and Reinvesbnent Act (signed into law on 
February 17, 2009) established a three-year exten
sion of the PTC through December 31,2012. 

Also, for those wind project developers that placed 
facilities in service during 2009 and 2010, a new 
energy invesbnent tax credit is available in place of 
the PTC. Facilities placed in service before 2013 also 
qualify for the lTC, as long as construction begins 
before the end of 20 10. The ITC generally provides a 
30 percent tax credit for invesbnents in energy 
projects and can be clailned entirely in the year the 
facility is placed in service. Businesses can elect 
either the ITC or the PTC, but not both for the same 
facility. The decision whether to elect the LTC (im-
111cdiatc credit or cash paYlnent) in lieu of the PTC 
(over 10 years) will depend on each taxpayer's situ
ation. The ITC can be converted to a grant frOITI the 
Departn1ent of Treasury. The Treasury nlust pay the 
I:,'l.'ant within 60 days of an application being subnlit
ted. The new ITC was designed to assist the wind 
energy industry in financing projects during the 
challenging economic tiInes. 

The incentives and credits mentioned throughout 
this report apply to various facets of the wind energy 
industry. These credits are available to wind energy 
producers and Inanufacturers of wind energy equip-
111ent cOlnponents. As a result of the nlanufacturing 
tax credit, "wind power is a bright source of Inanu
facturing jobs in the U.S. today," Bode claims. Do
nlestically manufactured wind turbine components 
rose to 50 percent of the wind turbines installed in 
the nation for 2008 (30 percent in 2005) and are 
expected to become an even larger source ofD.S.jobs 
in the future. One device to help ensure this 
progress is for the federal government to enact a 
national RES, as mentioned earlier. According to 
Bode, D.S. wind turbine manufacturing is lagging, 
while the global clean energy race is heating up. If 
the government does not enact a national RES soon, 
manufacturing investments, along with thousands 
of jobs, will go overseas. 

Many states allow various tax incentives for the 
production of renewable energy. However, the instal
lation of wind power is not proportionately distrib
uted across the 50 states with wind power potentiaL 
Wi nd power production is occurring in nearly all 
states, but at this point, the magnitude of wind 
power production in the United States is still small, 
accounting for only approxinlately 2 percent of the 
U.S. electricity consunlption. 

Table 1 illustrates the top five states in \vind 
energy production and their ranking in wind energy 
potentiaL 

Table 2 illustrates the top five states in wind 
energy potential and their ranking in wind energy 
production. (Figures as of Deceillber 31, 2009.) 

As you can see from the two tables, there is not a 
correlation between the rankings for wind energy 
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Table 1. 
Top Five States for Wind Energy Production and Wind Energy Potential 

_"_M_ 

Total power Total power Ranking for Ranking for 
existing, in l\1W under construction, wind energy wind energy 

inMW production potential 
-~~-

1 Texas 9,410 302 1 2 

2 Iowa 3,670 200 2 10 

3 California 2,794 121 :3 17 

4 Washinbrton 1,980 170 4 24 

5 r\'1inm~sota 1,809 60 5 9 

Table 2. 
Top Five States for Wind ~rgy Potential and Production rankin~ 

Total power Total power Ranking for Ranking for 
existing, in MW under construction, wind energy wind energy 

1 North Dakota 1,203 

2 Texa.<; 9,410 

3 Kansas 1,013 

4 South Dakota 313 

5 Montana 375 

potential and production, with the exception of 
Texas. Why is there this lack of correlation? And why 
aren't 11l0St companies taking advantage of the tax 
credits and incentives available in their states for 
producing alternative renewable energy? There is no 
question that renewable energy sources are environ
mentally favorable compared with fossil fuel and 
nuclear technologies, but there are two main rea
sons why more renewable energy is not being pro
duced, according to the Energy Information Admin
istration. 

Why aren't most companies taking 
advantage of the tax credits and 
incentives available in their states 
for producing alternative 
renewable energy? 

The first reason is that renewable energy facili
ties are generally more expensive to build and to 
operate than coal and natural gas plants. The sec
ond reason is that the best renewable resources are 
often available only in remote areas, so building 
transluission lines to deliver power to large lnetro
politan areas is very expensive. '1'0 help make renew
able energy facilities competitive and to encourage 
the building of transInission lin(~s, several tax incen
tives are available at the state and local levels In 
addition to those available at the federal level. 
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inMW potential production 
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99 
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The following section will focus on the following 
incentives being used at the state and local levels: 
corporate tax, sales tax, property tax, and produc
tion incentives. Table 3 (next page) illustrates the 
various financial and tax incentives available for 
renewable energy for the nine states mentioned in 
tables 1 and 2. A description of each incentive 
follows. 

Texas 

Corporate Tax 

• Companies that engage solely in the business of 
manufacturing, selling, or installing solar en
ergy devices are exempt from the franchise tax. 
The franchise tax is Texas's equivalent to a 
corporate tax. (Texas Tax Code section 
171.056.) 

• There is a franchise tax deduction of 10 percent 
of the anlortized cost of a solar energy device. 
Wind energy qualifies under the definition of 
solar energy. (Texas Tax Code section 171.107.) 

Property Tax 

• An exemption is allowed for the amount of the 
appraised property value that arises from the 
installation or construction of a wind-powered 
energy device that is prilnarily for the produc
tion and distribution of thernlal, tnechanical, or 
electrical energy for on-site use, or devices used 
to store that energy. (Texas Statutes section 
11.27.) 
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Table 3. 
Tax Incentives for Renewable Energy ty State 

- --
Production 

State Corporate Tax Sales Tax Property Tax Incentives/Other 

Texas Texas Tax Code Texas Statutes Energy buyback program 
section 17 L 107 and section 11.27 for residential producers 
section 171.05G through Green l'vIounLain 

Energy Co. 

Iowa Iowa Code 47613 Iowa Code section 42~).;3, Iowa Code section 
Iowa Code 476C Section 54 441.21(8) 
£0\\'3 Admin. Code 
199-15.18 199-15.21 
SF 456 

California CA Feed In Tariff 
CA Rebelte Progr. 

Washington RCW section 82.08.02567 RCW section 82_16.110 et 
SB 6170 seq_ SB 5101 

Minnesota Minnesota Statute Minnesota Statute Minnesota Statute 
section 297 A.68 subd.12 section 272.02, section section 2HiCA 1 

Nor·th Dakota North Dakota Century 
Code 57 ·38-01.8 

Kansas 

Sou th Dakota 

Montana Montana Code Annotated 
section 15-32-401 

Production Incentive 

• Green Mountain Energy Co. is a retailer of 
green electricity. It offers an energy buyback 
progran1 to Texas custolners that produce re
newable energy from hOlne-sited systen1s. That 
progralTI is available only to residential cus
tomers of Green Mountain Energy Co. The first 
500 kWh per nlonth are credited to the cus
tomers' account at the retail rate. Anything 
over 500 k\\Th pCI' nl0nth is credited to the 
custonlers' account at half of the retail rate. 

COlPorate Tax (eligible facility can qualify 
only for one of the following tlVO credits) 

• A production tax credit of 1.5 cents per 
kilovlatt-hour is available for energy generated 
and sold by eligible wind energy generators and 
other renewable energy facilities. That credit 
111ay be applied toward the stat.e's personal 
incOlne tax, business tax, or sales and use tax. 

7()2 

272.028 
and sedion 272.029 
Minnesota Sessions Law 
HF 1298, Article 2, 
section 12 

North Dakota Century 
Code 57 ·02-08(27) 
57-06·14.1 

Kansas Statute SB J08 
79·201 (I1) _. 
South Dakota 
Codified Laws 
section 10-6-35.8, section 
10-4·36, and HB 1320 
section 10-35-16 

Montana Code Annotated Green Tag Purchase 
section 15-6-225 Program Montana Code 
section 15-6-224 Annotated section 15-24-
section 15-32-102 3111 section 15-6-157 
section 15-24-1402 

The facility must be placed into service on or 
after July 1, 2005, and before January 1, 2012 . 
The facility cannot exceed 2.5 MW per qualify
ing owner, and facility owners nlay not have an 
ownership interest in nlore than two eligible 
facilities. Any tax credits in excess of tax liabil
ity in a given year may be carried forward up to 
seven years. (Iowa Code section 476C.) 

• A production tax credit of 1 cent per kilowaU
hour is available for electricity generated by 
eligible wind energy including elec
tricity used for on-site consun1ption. That credit 
nlay be applied toward the state's personal 
incollle tax, business income tax, sales and use 

or energy replacelnent generation tax. The 
facility 111ust be placed into service on or after 
July 1, 2005, and before January 1, 2012. 
Facility owners rnay not own n10re than two 
eligible facilities. For applications filed on or 
after March I, 2008, facilities Iuust have a 
I11inin1unl capacity of at least 2 l\1\V ano a 
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Inaxilnunl capacity of 30 MW. Applications fronl 
schools, colleges, universities, and hospitals 
filed on or after July 1, 2009, nlust have a 
nlinilI1Unl capacity of 750 k\V. The maXimUlll 
total anlounL of generating capacity eligible for 
the credit is 150 MW. Facility owners Inay 
apply for wind energy tax credit certificates 
over a 10~year period, beginning with the initial 
period of electricity. Any tax credits in excess of 
tax liability in a given year lnay be carried 
forward up to seven years. (Iowa Code section 
476B.) 

Sales Tax 
• Exenlption is available fronl state sales tax for 

the total cost of wind energy equipnl~nt and all 
materials used to manufacture, install, or con
struct wind energy systems. The exemption 
does not apply to equiplnent used to construct a 
plant to manufacture wind energy systenls. 
(Iowa Code section 423.3, section 54.) 

Property Tax 
• The nlarket value added to a property by a wind 

energy systeln is exenlpt fronl the state's prop
erty tax for five full assessment years. That 
exemption can be applied to systenls whose 
pri mary purpose is to store or provide electric
ity for use at the site where the systenl is 
located or for those systenls that periodically 
export electricity to the grid, as long as they are 
used primarily to serve on-site electricity de
mand. (Iowa Code section 441.21(8).) 

California 

Production Incentive/Other 
• Effective October 11, 2009, the California feed-in 

tariff was amended. This new law takes effect 
January 1, 2010. This tariff allows eligible 
customer-generators to enter into contracts to 
sell the electricity produced by slllall renewable 
energy systenls (up to 3 MW) at market-based 
prices. (California Public Utilities Code section 
399.20, SB 32, and California Public Utilities 
COlnmission Resolution E-4137J 

• The California Ener!:,')' Commission offers cash 
incentives to promote the installation of grid
connected, small wind renewable energy 
electric-generating systerns through its Elnerg
ing Renewables Program. Rebate levels are as 
follows: 

small wind turbines (up to 50 kW): $2.50/W 
for first 7.5 kW and $1.501W for increnlents 
greater than 7.5 kW and less than 30 k\V; 
rebates for eligible renewable energy sys
tems installed on affordable housing 
projects are available at 25 percent above 
the standard rebate level, up to 75 percent 
of the systenl's installed cost.; and 
incentives received fi~Oln sources other than 
that progranl will reduce the amount of the 
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rebate by no less than 5 percent in an effort 
to prevent total incentives exceeding total 
systeln costs. 

Washington 

Sales Tax 
• Sales tax does not apply to the sale of equip

Inent used to generate electricity using wind 
energy. The tax eX€Inption applies to labor and 
services related to the installation of the equip
Inent, as well as to the sale of equipnlent and 
Inachinery. Eligible systerns are those with a 
generating capacity of at least 1 kW. In May 
2009 Washington passed SB 6170, effective 
July 1,2009, which extended the sales and use 
tax exenlPtion to June 30, 2011. Fronl July 1, 
2011, to June 30, 201~3, the exemption will be 
red uced from 100 percent of the sales and use 
tax to 75 percent of the sales and use tax. The 
exemption is due to expire on June 30, 2013. 
(RCW section 82.08.02567 and SB 6170.) 

Production Incentive 
• In May 2005 Washington enacted SB 5101, 

establishing production incentives for individ
uals, businesses, and local governments. that 
generate electricity fronl ,vind power. The multi
pliers result in production incentives ranging 
frOlll 12 cents to 54 cents per kilowatt-hour, 
capped at $5,000 per year. (RCW section 
82.16.110 et seq. and SB 5101.) 

Minnesota 

Sales Tax 
• Wind energy conversion systems used as elec

tric power sources are exempt from sales tax. 
Materials used to 111anufacture, install, con
struct, repair, or replace wind energy systems 
are also exerllpt frolll sales tax. (Minn. Stat. 
section 297 A.68, subd. 12.) 

Property Tax 
• All real and personal property of wind energy 

systenls are exelnpt from property tax. How
ever, in lieu of a property tax on large wind 
energy systeIl1S, a production tax was imple
mented in 2002. The following are the rates for 
that production tax: 

wind systenls greater than 12 MW are 
taxed at a rate of 0.12 centJkWh; 
wind systenls between 2 MW and 12 MW 
are taxed at a rate of 0.036 centlkWh; 
wind systems between 250 k Wand 2 MW 
are taxed at a rate of 0.012 centlkWh; and 
wind systems under 250 kW are exelnpt 
froln the production tax. 

For 2006-2009, the revenue generated by the 
production tax is distrihuted to local taxing districts 
(counties, cities, and townships). (Minn. Stat. sec
tion 272.02, 272.028, 272.029, and l\1innesota Ses
sion Laws H.E 1298, article 2, section 12.) 
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Production Incentive 
• A payrnent of 1 cent to 1.5 cents per kWh is 

issued for electricity generated by new wind 
energy projects for 10 years for qualified wind 
energy projects of less than 2 MW in capacity. 
However, that progralll was closed to new ap
plicants on January 1, 2005. Payments con
tinue to those that had facilities in operation 
before ~January 1, 2005. This statute is due to 
expire on January 1, 2018. (l\1inn. Stat. section 
216C.41.) 

North Dakota 

Corporate Tax 

• North Dakota otTers a corporate income tax 
credit for the cost of acquiring and installing a 
wind eners'Y systerll for installations after De
cember 31, 2000, and before January 1, 2015. 
The credit is equal to 3 percent per year for five 
years for the actual cost of acquisition and 
installation of the system. If the tax credit 
exceeds the taxpayer's liability, the excess may 
be carried over to each of the next five succeed
ing tax years. For those wind energy systenls 
installed after Septenlber 30, 2008, and before 
January 1, 2012, the credit Inay be carried over 
to each of the next 20 tax years. For wind 
energy systems installed after January 1,2012, 
any excess may be carried over to each of the 
next 10 tax years. (North Dakota Century Code 
57-38-01.8.) 

Property Tax 
• North Dakota exempts from local property 

taxes any locally assessed wind energy devices 
that serve a new or existing building or struc
ture. Stand-alone systems and systems that are 
part of conventional systems are also eligible. 
For systems that are part of a conventional 
system, only the renewable energy portion of 
the total system is eligible. This exelnption is 
applied only during the five-year period follow
ing installation. This exemption does not apply 
to those centrally assessed wind energy sys
tems (produces electric power for public use) 
greater than 100 kW. (North Dakota Century 
Code 57-02-08(27).) 

• In 2001 North Dakota began offering property 
tax reductions for cOl1unercial wind turbines 
constructed before 2011. Originally, the law 
reduced the taxable value of centrally assessed 
wind turbines with a capacity of 100 kW or 
more frOln 10 percent to 3 percent of their 
assessed value, which resulted in a property 
tax savings of 70 percent. Currently~ all cen~ 
trally assessed wind turbines with a capacity of 
100 kW or greater that are constructed after 
June 30,2006, and before January 1, 2015, are 
valued at 1.5 percent of their assessed value, 
which results in a property tax savings of 85 
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percent. All other centrally assessed wind tur
bines \vith a capacity of 100 kW or l110re are 
valued at 3 percent of assessed value, which 
results in a property tax savings of 70 percent 
(prior rule). Construction must be cor11pleted 
before January 1, 2015, to be eligible for this 
tax reduction. (North Dakota Century Code 
5 7 -06~ 14.1. ) 

Kansas 

Property Tax 
• Kansas law exenlpts renewable energy equip~ 

111cnt frOlIl property taxes. The equipnlent I11ust 
be actually and regularly used predorninantly 
to produce and generate electricity. (Kansas 
Statute 79-201, section 11.) 

Other 
• Kansas rnay provide up to $5 lnillion in financ-

ing for a wind manufacturing project. Manufac
turing companies building wind equipnlent or 
components in Kansas ll1ay be eligible for fi
nancing through the Kansas Departrnent of 
Conlmerce to support research, developnlent, 
engineering, and manufacturing. 1b qualify, the 
project must result in $30 Inillion in hew in~ 
vestment in Kansas and the hiring of at least 
200 new employees "vi thin five years, and the 
COlnpany must pay at least $32,500 of average 
annual compensation per Kansas employee. 
The principal and interest payments for the f 
bonds are retired using the payroll tax with- -
holdings created from the new jobs. That fi
nancing is due to expire on July 1, 2013. (SB 
108.) 

South Dakota 

Property Ta:r 
• South Dakota exempts from local property 

taxes renewable energy systems on residential 
and commercial property. This exemption is not 
allowed for systems that produce energy for 
resale. Separate laws cover commercial wind 
facilities (see below). For residential systems, 
the exemption applies 100 percent to the entire 
assessed value of the system and may be trans
ferred when the property is sold, provided the 
new owner is the first occupant of the structure. 
For coml11ercial systems, the exemption is 50 
percent of the installed cost of the system and 
rnay not be transferred when the systeul is sold. 
The exemption may be applied for three con
tinuous years. After three years, the property 
owner may claim a portion of the exenlption for 
three subsequent years according to the follow
ing (South Dakota Codified Laws section 10-6-
35.8 et seq.): 

year 1: 75 percent of the exclnption; 
--- year 2: 50 percent of the exenlption; and f. 

year ;3: 25 percent of the exelnption. 
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• Cornrnercial wind farms with less than 5 lVl\V in 
total capacity are afforded a property tax incen
tive. The property value asseSSlnent does not 
include the wind turbine or the blades, as they 
are considered personal property. The assessed 
property value takes only the base, foundation, 
tower, and substations into account. All com
lnercial wind facilities covered under this law 
are assessed at the local leveL Before 2003 
SOIne facilities were centrally assessed for tax 
purposes at the state level. (South Dakota Codi
fied Laws section 10-4-36 et seq. and HB 1~120.) 

• COlnlnercial wind farms constructed after ~J uly 
1,2007, with a minimum capacity of 5 MW are 
subject to an alternative taxation calculation in 
lieu of all taxes on real and personal property. 
The alternative taxation method has two conl
ponents. The first component is an annual tax 
equal to $3 per kW of capacity of the wind farm. 
The second COIn ponen t is a 2 percent ann ual tax 
on the gross receipts of the wind fann. The 
gross receipts are calculated as the number of 
kilowatt-hours produced lnultiplied by a base 
electricity rate of $0.0475lkWh in 2008, with 
the base rate increasing by 2.5 percent annu
ally thereafter. The money generated by the 
alternative taxation nlethod will be deposited 
into the state's wind energy tax fund. All re
ceipts from the capacity tax and 20 percent of 
the gross receipts tax will be redistributed back 
to the county treasurer where the wind farm is 
located before IVlay of each year. (South Dakota 
Codified Laws section 10-35-16 et seq.) 

Montana 

Corporate Tax 
• Montana provides an alternative energy invest

ment tax credit of up to 35 percent against 
individual or corporate tax on income gener
ated by a commercial alternative energy invest
ment of $5,000 or more. The credit can be 
applied only against taxes due fronl taxable or 
net income produced by one of the following: 
- a manufacturing plant located in Montana 

that produces alternative-energy-gener
ating equipment; 
a new business facility or an expansion, for 
which the alternative-energy-generating 
equipment supplies the basic energy 
needed; or 
the alternative-energy-generating equip
ment in which the investment was Inade. 

The credit is available to taxpayers purchasing 
an existing facility, as well as to those building 
a new facility. The tax credit must be taken the 
year the equipnlent is placed in service. How
ever, any anlount of the tax credit that exceeds 
the tax liability nlay be carried over and ap
plied against state tax liability for the follow
ing seven years. A credit nlay be extended 
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through the 15th tax year succeeding the tax 
year of installation for projects on a Montana 
Indian reservation that meets other specified 
criteria. Taxpayers Inay not take that credit in 
conjunction with any other state energy or 
state investment tax benefits. (lVlontana Code 
Annotated section 15-32-401 et seq.) 

Property Tax 
• New electricity-generating facilities built in 

l\1ontana that use an alternative renewable 
energy source with a capacity less than 1 ]VIW 
are exenlpt from property taxes for five years 
after operation begins. (lVlontana Code Anno
tated section 15-6-225.) 

• lVlontana exelnpts fron1 property tax recognized 
nonfossil forms of energy generation for 10 
years after installation of the property. The 
exelnption is allowed up to $20,000 for single
fanlily residential dwellings in value and up to 
$100,000 in value for multifalnily residential 
dwellings or a nonresidential structure. (Mon
tana Code Annotated sections 15-6-224 and 
15-32-102.) 

• Montana generating plants producing 1 MW or 
more by means of an alternative renewable 
energy source are eligible for the new or ex
panded industry property tax reduction during 
the first nine years of operation. If approved, 
the facility is taxed at 50 percent of its taxable 
value in the first five years after the construc
tion permit is issued. Each year thereafter, the 
percentage is increased by equal percentages 
until the full taxable value is attained in the 
10th year. (Montana Code Annotated section 
15-24-1402.) 

Production Incentive 
• The Northwest Solar Cooperative offers to pur

chase wind energy at a rate of $0.02 per kWh 
through December 31, 2009. Production of up to 
50 kW is automatically approved, and produc
tion of over 50 kW is approved on a case-by-case 
basis. Residential and nonresidential owners of 
wind energy systelns installed after June 2, 
2002, in Oregon, Washington, Idaho, and Mon
tana are eligible to participate in the Green Tag 
Purchase Prograln. 

Other 
• In May 2007 Montana enacted legislation (lIB 

3) that allows a property tax abatement for new 
renewable energy production facilities, new re
newable energy I11anufactul;ng facilities, and 
renewable energy research and develop men t 
equiPlnent. Eligible facilities and equipment 
are asse.ssed at 50 percent of their taxable 
value. Under that policy, those facilities are 
assessed at 50 percent of their taxable value for 
the construction period and the first 15 years 
after the facility COlnmences operation, not to 
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exceed 19 years. To qualify, facilities Inust begin 
construction after June 1,2007. Also, all renew
able energy research and developlnent equip
ment up to $llnillion in value n1ay qualify for a 
50 percent property tax abatenlent if it is 
placed in service after.J une 30, 2007. (l\1ontana 
Code Annotated sections 15-24-3111 and 15-6-
157.) 

The states that are ranked in the top five in the 
United States for wind energy production all have 
renewable electricity standards. Of the top five 
states ranked for wind energy potential, only Texas 
and Montana have RESs. In other news, states that 
are not Inentioned above continued to t,'TOW in the 
wind eners:ry industry in 2009. The state reporting 
the fastest growth rate for the third quarter of 2009 
was Arizona, which installed its first utility-scale 
project. Pennsylvania ranked second in growth with 
29 percent, followed by Illinois with 22 percent, 
Wyoming with 21 percent, and New Mexico with 20 
percent. 

According to Bode, U.S. wind turbine component 
111anufacturing lagged in 2009. Wind power is a 
large source of Tnanuiacturing jobs in the United 
States today, but lnore can certainly still be done. 1b 
sumlnarize, the three types of policies to assist the 
continuing growth of renewable energy are: 

• tax credits the PTC and the ITC (credit or 
cash grant); 
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• RESs; and 
• production incentives and luarkets 
If a national RES is passed soon enough, it will , 

work in conjunction with ARRA and provide the ", 
signal that companies are waiting for to invest in 
new and expanded facilities in the nation on a 
long-ternl basis. l\1anufacturers need that stability 
to expand their operations in the IJnited States. As 
nlentioned earlier; these on-again, off-again tax 
credit policies have a trelnendous impact on the 
production of renewable energy projects. Also, sev
eral states have adopted production incentives or 
nlarkets for the production and sale of renewable 
enert:>r:Y. Those producers can sell electricity and use 
the proceeds fronl the sale of electricity to reinvest in 
their renewable energy projects to keep the cycle 
going. 

On January 8, 2010, Bode announced that the 
adlninistration has awarded $2.3 billion in clean 
energy rnanufacturing tax credits and that the presi
dent is calling on Congress for an additional $5 
biUion. The A\¥EA believes that wind will continue 
to be a leading source of new power generation in 
2010. Wind is a dOluestic and inexhaustible energy 
supply and is one of the cleanest and most.environ
rnentally friendly eneq,'Y sources in the world today. 
According to the forecasts, 2010 should be another 
record year for renewable energy projects in the 
United States. '~'r 
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As the Wind Turns: Tax Incentives 
For Wind Energy Producers 
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This article is a continuation of the analysis in an 
article published earlier that outlined the various 
state tax incentives available to the top five pro
ducers and the top five potential producers of wind 
energy. ("As the Wind Thrns: Incentives for Wind 
Energy," State Tax Notes, Mar. 8, 2010, p. 699, Doc 
2010-2135, or 2010 SIT 44-1.) This article explains 
the various state incentives for the top 15 states that 
produce wind energy with their respective ranking 
for wind energy potentiaL 

"Wind works for America," says American Wind 
Energy Association (AWEA) CEO Denise Bode, who 
is a nationally recognized energy expert. As of July 
20, 2010, the wind industry has installed 36,303 
megawatts (MW) in wind energy projects in the 
United States. As of December 31,2009,35,159 MW 
in wind energy projects had been installed. The 
results for the first and second quarter of 2010 are 
far below expectations. In the first quarter of 2010, 
only 539 MW were installed, which is the lowest 
first-quarter results since 2007. In the second quar
ter of 2010, only 700 MW were installed, bringing 
the total to only 1,239 MW installed for 2010. You 
can see the growth results in Table 1 (next page), 
which show the growth in MW for 2009 compared 
with 2010, as of July 20, 2010 . 

Wind power installations for 2010 have dropped 
by 57 percent and 71 percent from 2008 and 2009 
levels respectivciy, according to AWEA. Manufactur
ing investIncnt for 2010 also continues to lag below 
the levels for 2008 and 2009. Only two new IncUlll
facturing facilities have come on line in the first half 
of2010. In 2008 there were seven and in 2009 there 
were five new manufacturing facilities brought on 
line. With such drastic results, investrnents in new 
Illanufacturing f~lcilities will most likely not happen. 
The United States is losing the dean energy manu
Llctllring race to both Europe Clnd China, both of 
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which have firm, long-term renewable energy tar
gets, cOllllnitments, and policies in place. 

A strong federal policy that supports the U.S . 
wind energy industry has never been more inlpor
tant,' Bode says. AWEA and a coalition of renewable 
energy, labor, utility, and environmental organiza
tions are urging COlls'TeSS to put in place a strong 
national renewabl(~ electricity standard (RES) · to 
bring liff~ back to an industry that was booming in 
2008 and 2009. An RES ensures that SOIne amount 
of renewable energy is included in the portfolio of 
electricity resources servicing a state or country. 
Currently, 29 states and the District of Columbia 
have RES policies in place (see Table 3, p. 182). 

Experience has shown that a long-term national 
renewable energy policy is critical to attracting 
capital investment in this industry. With a strong 
RES, Inanufacturing investments would be on the 
rise and hundreds of thousands of current and 
future jobs would be saved and created. There would 
also be less dependence on imported energy if there 
were more clean, affordable energy available in the 
United States. Without an RES, manufacturing fa
cilities will go idle and many jobs will be lost or 
surrendered to other countries. 

Wind energy is available and would help to stimu
late our economy, but unless Congress passes a 
national RES, there is little the wind energy indus
try can do , 

Wind power production is occurring in nearly all 
states, but the magnitude of wind power production 
in the United States lS still slnal1, accounting for 
only about 2 percent of the U.S. electricity consump
tion. Table 1 shows the top 15 states in wind energy 
production and the ir respective ranking in wind 
energy potentiaL 

The following section will focus on the following 
incentives being used at the state and local levels: 
corporate tax, sales tax, property tax, and 
perf()rtllance .. bascd i ncen tives. Table 2 (p. 177) 
shows the val·ious financial/tax incentives available 
for renewable energy t(1r the 15 states nlentioned in 
l'able 1. The top three producers of wind energy arc 
t.he sanw a:-; reported in the March 8,2010) article , 
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Table L 
Top 15 States for Wind Energy Production 

(as of JuIY .2.0,2010) 

Total Total power Ranking Ranking Growth in Growth in 
power under for wind for wind 2009 in 2010 in 

existing construction energy ene rgy l\f\V MW 
in M\V in M'V production potential 

----
I Te xas 9,707 370 1 2 2,282 302 

- - - --- - - ------ --- --- ------- --_._- --.- ---- - ----- ---
2 Iowa ~J,670 0 2 10 879 0 

--- -- ---------
3 California 2,739 443 3 17 276 16 

- -- f-- --f---.- - ---- - - r-.--

4 Oregon 1,920 6J4 -1. 23 754 98 
.---- - - - .---.-~---,--- ----- ------ ---- - -----

5 Washington 1,914 815 5 24 541 6 
----

6 Illinois 1,848 437 f) 16 631 300 
f---- - -

7 Minnesot.a 1,797 673 7 9 58 .75 
-- -- .- - ------ .- - -
8 New York 1,274 95 8 15 567 0 

--
9 Colorado 1,248 552 9 11 178 1 

10 North Dakota 1,222 37 10 1 488 19 
-- r----- ------ - ---- - -

11 Oklahoma 1,130 38] 11 8 299 0 
--- '----- - -------- r---

12 Indiana 1,127 210 

13 Wyoming 1,101 311 

14 . Kansas 1,026 0 

IS Pennsylvania 748 0 

but are updated and repeated here. A description of 
each incentive follows Table 2. 

Texas 

Corporate Tax . 
Companies that engage solely inUle ;business of 

manufactuiing, s~llil1g, or installing ·· solar energy
deVices are exempt from the franchise tax.. The 
fr~chise taxis Texas's equivcilerit t<J a: corporate t~ 
(Texas TaX Code ~~ction l7L05(). . , 

There is a franchise tax dequction oflO percent of 
the amortized cost of a solar- en~rgydevice. ,Wuid 
energy qualifies under the defulitlollbf solar energy 
(Texas Tax Code section 17LT07)~ - -.-

Property TaX _ _ . . . 
An exemption is allowed for the amount of the 

appratsed p~opertYvalue that ari~e§ from the instal
lation' or constriIctionof a ~ind~po\vered energy 
devIce that is prilnarily for the production and 
distribution of thennal, Inecharucal, or electrical 
energy for on-site use, or devices used to store that 
energy (Texas Statutes section 11.27). 

Iowa 

Corporate Tax _ 
An eligible facility can qualify for only one of the 

fonowing hvo credits: 
• A production tax credit of 1.5 cents per kilowatt 

(k\Vh)-hour is available for energy generated 
and sold by eligible wind energy generators and 
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12 

13 

14 

15 

44 905 91 
r---.. 

7 125 0 
--

3 199 12 
--

22 387 0 

other renewable energy facilities. T'hat credit 
may be applied toward the state's personal 
incolne tax, business tax, or sales and use · tax~ 
The facility must be placed into service on or 
after July 1, 2005, and before January 1, 2012. 
The facility cannot exceed 2.5 MW per qualify
ing owner, and facility owners may not have an 
ownerShip interest in more than two eligibl~ 
facilities. Any lax credits in excess of tax liabil:: · 
ity in a given year may be carried forward up tb ' 
seven years (Iow::l Code section 476C). 

• A production tax credit of 1-cent-per-kWh.i~ · 
available forelectrlcity generated by eligible 

. wind energy facilities, including eleCtricity 
used for on-site consumption. Th~t credit m~y 
be applied towa.~d the state's personal incodte 

- taX, business income tax, sales and · use tax, · or 
energy replacem~nt generation tax. The facility 
must be placed into service on or after July .1, 
2005, and before July 1, 2012. Facility owners 
Inay not own more than two eligible facilities. 
For applications filed on or after March 1, 2008, 
facilities must have a Ininimum capacity of at 
least 2 MW and a maxilnum capacity of30 MW. 
Applications froIn schools, colleges, universi .:. 
ties, and hospitals filed on or after July 1, 2009, 
must have a ffiiniIllum capacity of 750 kW. The 
maximum total anl0u;lt of generating capacity 
elihrible for the credit is 150 MW. Facility own
ers may apply for wind energy tax credit cer
tificates over a lO-year period, beginning with 
the initial period of electricity. Any tax credits 

State Tax Noles. Octoher /8, 2010 
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Table 2_ 
Tax Incentives for Rcne\\'able :rf:,'J' by State 

State Corporate Sales Tax Property Tax PCl-formance-
Based Incentives! 

Other 

Texas Tax Code Tex.as St.at.utes 
17 L 107 and section 11.27 

Iowa Code 476B Iowa Code Iowa Code Fanners Elect,'ic 
Code 4'16C sections 42~t3 and 54 section ,141.21(8) Cooperative 
Admin Code 

18 199-
SF 456 

California SB 71 Calif. Feed-in Tariff 
Calif Rebate Program 
Sacramento Municipal 
Utility District 
Feed-in Tariff 

Oregon HB 3680 OH .. S section 307.175 Energy Trust of 
Temporary Oregon Ad- Ore.gon's Community 
ministrative Rules 3:30- \Vtnd Program OAR 
090-0105 330-090-0105 to 

330-090-0150 

WaShington ReW section ReW section 82.16.110 
82.08.02567 et seq. 
SB 6170 SB 5101 

--
Illinois section 20 section 35 ILCS 200/ 

ILCS 655/5.5 10-600 et seq. 
lIB 4797 

Minnesota Minnesota Statute Minne.<)ota Statute 
section 297A.68 sections 272.02, 
subd.12 272.028, and 272.029 

Minnesota Sessions 
Law m.' 1298, 
Article 2, sec. 12 

New York NY CLS Real Property New York State Energy 
Tax Artide 4 Research and 
section 487 Development Authority 

(NYSERDA) 

Colorado CRS sections 39~26- CRS sections 31-20- Colorado Governor's' 
724, 29-2-105, 30-11- 101.3, 39-4--101, et seq. . Energy Office 
107.3, and 30-U-I07.3 ~Bs 174, 177, and .19 -; 

North Dakota North Dakota Century North Dakota Century " , 

Code 57-38-01.8 Code 57 -n2-08(27) , 
57-06-14.1 .. 

Oklahoma 68 Okl. St. section 68 OkL St. section 
2357.32A 2357.32B 
HE 3024 

.--

Indiana' ~nd. Code section 6-1.1- Indianapolis Power, & 
12-26 et seq. Light Company IURC 

No. E-16 Case'43623 

Wyoming Wyo. Stat. section Business and Industry 
39-15-1 05(a)( viii)(N) Division of the 
Wyo. Stat. section V\Tyoming Business 
39-16-105(a)(viii)(C) Council 
HB 215 

Kansas Kansas Statutes Kansas S~1.tute Kansas Statute 
79-32, 245 79-201 (11) 74-50, 136 

Pennsylvania 72 P.8. section Special Session HB ] 
5453.201 et seq. 
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in excess of tax liability in a given year may be 
carried forward up to seven years (Iowa Code 
section 47613). 

Sales 'fax 
There is an exemption from the state sales tax f()f 

the total cost of wind energy cqlliplnent and all 
lnaterials used to rnanufacture, install, or construct 
wind energy systeIns. The cxenlPtion does not apply 
to equipnlent used to construct a plant: to Inanufac·· 
ture wind energy systems (Iowa Code sections 423.3 
and 54). 

Property Tax 
The nlarket value added to a property by a wind 

energy systenl is exempt froIn the state's property 
tax for five full asseSSluent years . This exelnption 
can be applied to systelus whose primary purpose is 
to store or provide electricity for use at the site 
where the systelll is located or for those systelns that 
periodically export electricity to the grid, as long as 
they are used prinlarily to serve on-site electricity 
demand. (Iowa Code section 441.21(8») 

Performance-Based Incentive 
The Farmers Electric Cooperative (FEC) offers a 

production incentive to Inernbers that install quali
(ying wind electricity generating systerns. Com mer
eial and residential qualifying systelns are eligible 
for a 20-cents-per-kilowatt-hour production incen
tive for up to 10 years for energy production that 
offsets up to 25 percent of monthly energy usage. 

California 

Sales Tax 
California provides an exclusion from the state's 

sales and use tax for expenses related to the design; 
manufacture, production, or assembly of ren~wable 
energy equipment. That exemption is due to expire 
on January 1, 2021 (SB '71). 

Performance-Based Incen~ive.lOther 
. On October 11, 2009, the California feed-in tariff 
was amended as of January 1, 2010. This tariff 
allows eligible customer-generators to enter · into 
contracts to sell 'th~ electricity produced by small 
renewable energy systems (up to 3 MW) at market
based prices eCA Public Utilities Code section 
399.20, SB 32, and CA Pu blic Utilities Commission 
Resolution E-4137). 

The California Energy COlnmission offers cash 
incentives to prOITIote the installation of grid
connected small wind renewable energy clectric
generating systeIl1S through its ElnerbTing Henew
abIes Program. Rebate levels are as follows: 

• for small wind turbi nes (up to 50 k W): $3Ml for 
first 10 k,\V and $1.501W for increments greater 
than 10 kW and less than 30 kvV; 

• rebates for eligible renewable energy systeols 
installed on affordable housing projects are 
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available at 25 percent above the standard 
rebate level up to 75 percent of the system's 
installed cost; and 

• incentives received from sources other than 
this progranl will reduce the arnount of the 
rebate by no less than 5 percent to prevent total 
incentives exceeding total system costs . 

The Sacramento 1\1unicipal Utility District offers 
a fced -i n tariff for various renewabLe energy tech
nologies. The rates arc dependcnt on the year the 
syst.em is placed in servicc. Once a systenl is in
stalled, the rates are locked in at that rate f()r the 
life of the contract. The tarifI is lilnited to systenls 5 
I\1\V or less. 

()regon 

Corporate Tax 

Oregon's business energy tax credit (BETC) is 
available for investments in renewable energy re
sources. The ta.x credit can cover costs directly 
related to the project, including the building, exca
vation, machinery and equipment cost, enf,Tineering 
and designs fees, materials, supplies, and installa
tion costs (HB 3680 and Telnporary Oregon Admin
istrative Rules 330-090-0105 to 330-090-01.50). The 
BETC is available for: 

• Renewable energy generation and renewable 
energy equipment manufacturing, for 50 per
cent of certified project costs, distributed over
five years (10 percent per year) up to $10 
million for generation and up to $20 million for 
equipment manufacturing. Renewable energy 
equipment manufacturing facilities must re-; 
ceive preliminary certification before January 
1, 2()14, to use the tax credit. . . 

• WiI;ld projects over 10 MW, for 50 percent of the 
certified . project costs, though only 5 percent of 
total project Icosts 'are included in:" certified 
project costs. The maximum incentive is $3.5 

. million for projects precertified between J ~u..: 
ary 1, 2010, and December 31, 2010; $2.5- ·mil~ 
lion for projects precertified between January 
1, 2011, and December 31, 2011; and $1.5 
million for projects precertified on or after 
January 1,2012. 

• The tax credit for facilities using or producing 
renewable energy resources is capped at $300 
million for systems precertified froin July 1, 
2009, to June 30, 2011, and $150 million for 
systems precertified behveen July 1,2011, and 
June 30, 2012. 

Property Tax 

Oregon excludes froIn property tax the added 
value to any property fronl the installation of a 
qualifying renewable energy systenL This exemp
tion is due to expire on Ju1y 1, 2012 (ORS section 
307.17;)). 

Sla/(' Tru Notes, Octoher 18. 2010 

~ .
"",/.,'-

~ 
: j 

. ~. 



o 

Performance-Based IncentiveJOther 

The Energy Trust of Oregon's Comm unity Wind 
Incentive Progranl provides resources and cash in
centives to help corrununities, businesses, and gov
efnlnent entities install wind turbine systems up to 
20 MW in capacity. Incentive levels are based on 
In3ny factors and vary by project. The Energy Trust 
will disburse the incentives over time, contingcnt on 
the project's actual delivery of power to the grid 
(COIllIllunity Wind Incentive Prograrn). 

The Energy Trust of Oregon's COIlUl1unity Wind 
prograrll provides resources and cash incen tives for 
customers of Portland General Electric and Pacific 
Pov,rer that are installing turbines up to 50 kW. The 
incentives are as f()llows: 

• residential systelns: $4,500 per rated kW of the 
wind turbine, up to $35,000; and 

• comnlercial systenls: $4,000 per rated kW of the 
\vind turbine, up to $60,000 (the Small Wind 
Incentive Prograln). 

\Vashington 

Sales Tax 
Sales tax does not apply to the sale of equipment 

used to generate electricity using vvind energy. The 
tax exemption applies to labor and services related 
to the installation of the equipment, as well as to the 
sale of equipment and machinery. Eligible systems 
are those with a generating capacity of at least 1 kW. 
In May 2009 lawmakers passed SB 6170, effective 
July 1, 2009, which extended the sales and use tax 
exemption to June 30, 2011. From July 1, 2011, to 
June 30, 2013, the exemption will be rMuced from 
100 percent of the sales and use tax to 75 'percent of 
the sales and use . tax. That · exemption' is due ' to 
expire on JUne 30, 2013 (RCW s~ction· g2.0~.02567 
and SB 6170). " 

Performance-Based Incentive 

In May 2005 Washington enacted SB 5101, estab
lishing production incentives for individuals,' busi:' 
nesses, and local governments that generate elec
tricity from wind power. The multiplie'rs result in 
prod uction incentives ranging from 12 cents to 54 
cents per kWh, capped at $5,000 per year (RCW 
section 82.16.110 et seq. and SB 5101). 

nlinois 

Sales 1"ax 

A business establishing a new wind power facility 
in Illinois that is not located in an enterprise zone 
Inay be eligible for designation as a high-impact 
business. For that designation, the facility is eIl
titled to a full exemption of the state sales tax and 
any local state sales taxes for building materials 

,,:~,,} incorporated into the facility. The wind power facil
ity must be placed in service on or after July 1,2009, 
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and must generate eLectricity using wind turbines 
500 kW or greater (section 20 ILCS 655/5.5) , 

Property Tax 
Beginning in 2007, {or a la-year period, wind 

enerb'Y devices larger than 500 kW of capacity and 
producing power for cOlnmcrcial sale will be valued 
at $360,000 MW of capacity. That value will be 
adjusted annually {(n' inflation. The assesscd value 
will be $119,988fMW, because Illinois assesses prop
erty for property tax purposes at one-third of its f~lir 
cash value. 

An allowance for depreciation is also available, 
calculated by dividing the age of the turbine by 25 
and then Inultiplying the result by tlw real property 
cost basis. The depreciation allowance may not ex
ceed 70 percent of the real property cost basis. Both 
incentives are due to expire in the 2016 assessnlcnt 
year (section 35 ILCS 200/10-600 et seq. and lIB 
4797). 

Minnesota 

Sales Tax 
Wind energy conversion systcnls used as electric 

power sources are exelnpt fronl sales tax. Materials 
used to nlanufacture, install, construct, repair, or 
replace wind energy systeIlls are also exempt from 
sales tax (Minn. Stat. section 297 A.68 subd 12), 

Property Tax 
All real and personal property of wind energy 

systems are exelupt fTom property tax. I-Iowever, in 
lieu of a property tax on large wind energy systems, 
a production tax was implemented in 2002. The 
following are the rates for that production tax: 

• wind systems greater than 12 MW are taxed at 
a rate of 12 centslkWh; . . ., .. , 

• wind systems betWeen 2 MW· and 12 . MW:'are 
taxed at a rate of 3.6 centslkWh; . . 

• wind 'systems between 250 kW and 2 MW are 
taxed at a' rate of 1.2 centslk Wh; and . 

• wind systems under 2S0k Ware exempt from 
the production tax. 

For 2006-2009, the revenue generated by the 
production tax is distributed to local taxing districts 
(counties, cities, and townslllps) (Minn. Stat. sec
tioris 272.02, 272.028, and 272.029, and MN Session 
Laws I-IF 1298, Article 2, section 12). 

New York 

Property Tax 
The New York State Real Property Tax Law 

provides a IS-year real property tax exemption for 
wind energy systems constructed in New York state. 
Local governments are pennitted to decide whether 
to allow this exen1ption. The exenlPtion applies to 
systelns that are existing or constructed before July 
1, 1988, or constructed bebvecn January 1, 1991, 
and before January 1, 2015. The exemption is equal 

179 



Special Report 

to the increase in assessed value attributable to the 
wind energy system. This exemption is due to expire 
on Decenlber 31, 2011 (NY CLS Real Property Tax, 
Article 4, section 487). 

Perforlnancc-Based Incentive/Other 
A program funded by the New York Systenl I3en

efits Charge (SI3C) provides funds to olanufactllrers 
to develop or expand facilities. Eligibility is limited 
to renc\vable or clean energy products that prod lIce 
or su pport the production of renewable electricity for 
delivery to the gr·id. The New York State Energy 
Research and Developltlent Authority (N'YSERDA) 
- Renewable, Clean Energy and Energy Efficien t 
Product Manufacturing Incentive Progranl funding 
is as follows: 

• phase I fwuJing (facility and site characteriza
tion activities) is linlited to the lesser of 5 
percent of the project or $75,000; 

• phase II funding (preproduction development) 
is linlited to the lesser of 20 percent or 
$300,000; and 

• phase fII filnding (production incentive) up to 
$1.125 Inillioll. The total cannot exceed $1.5 
million per project. 

Another program funded by the New York SEC 
grants up to 50 percent of a project's cost, with a 
maximum of $200,000 per project (NYSERDA -
Clean Energy Business Gro'wth and Developnlent)~ 

Colorado 

Sales Tax 
Colorado exempts , from the state's sales and use 

tax all sales and use of components used in the 
production of alternating ~ur~ent electricity from a 
renewable energy source (C.R.S. 39-26-724 and 
C.R.S. 29-2-105). . 

Colorado also authorizes counties and municipali
ties.to issue property or sales tax rebates or credits 
to residential and commercial property owners who 
install renewable energy systems on their property 
(eRS section 30-11-107.3). . 

Property Tax 
Colorado authorizes counties and nlunicipalities 

to offer property tax rebates or credits to residential 
and comlnercial property owners who install renew
able energy systems on their property (CRS section 
30-11-107.3 and CRS sL-'Ction 31-20-101.3). 

The increnlental value of the renewable facility 
above the value of the nonrenewable energy facility 
is not subject to property taxes. For 2009 the nonre
newable facility value was determined to be $1,128 
per kW for renewable energy projects up to 2 M\V 
and $421 per kW for systems over 100 l\1W, with 
other values for various size ranges between 2 M\V 
and 100 MW (CRS section ;19-4-101 et seq., SB 174, 
177, and 19). 

ISO 

Performance-Based Incentive 
The Colorado Gvvernor's Energy Office is provid

ing rebates to Colorado residents who purchase and 
install qualifying wind energy systell1s. The incen
tives are up to $lIwatt for the fJrst 5 kW 311d up to 50 
cents/watt for the next 5-10 kW. 

The EllerbY)' Office also is providing rebates to 
Colorado businesses and organizations that pay 
comIllerciai utility rates and that purchase and 
install qualifying willd energy systerns. The incen
tives are up to $l/watt for the first 15 kW for a 
systern with a Inaxirnurn size of 50 k'vV. \Vind tur
bines rnust be approved and listed by NYSERDA. 

North Dakota 

Corporate Tax 
North Dakota offers a corporate income tax credit 

for the cost of acquiring and installing a wind energy 
system for installations after Decernber 31, 2000, 
and before ~Ianuary 1, 2015. The credit is equal to 3 
percent per year for five years for the actual cost of 
acquisition and installation of the systenL If the tax 
credit exceeds the taxpayer's liability, the excess 
may be carried over to each of the next five succeed
ing taxable years. For those wind energy systems 
installed after September 30, 2008, and before Janu
ary 1,2012, the credit maybe carried over to each of 
the next 20 succeeding taxable years. For wind 
energy systems installed after January 1, 2011, any 
excess may be carried over to each of the next 10 
succeeding taxable years (North Dakota Century 
Code 57-38-0L8). 

Property Tax 
N orthDakota exempts froIn local property taxes 

any locally asseSsed wind energy deviceS that serve 
a new or e~sting building or structure. Starid-:alone 
systems and ' systems that are part of conventional 
systems are also eligible. For systems that are part 
of a conventional system; only the renewable energy 
portion of the total system is eligible. This exemp
tion is applied only during the five-year period 
following installation. It does not apply to .:those 
centrally assessed wind energy systems .(producing 
electric power for public use) greater than ·100 .kW 
(North Dakota Century Code 57-02-08(27». 

In 2001 North Dakota began offering property tax 
reductions for commercial wind turbines con
structed before 2011. Originally, the law reduced the 
taxable value of centrally assessed "'vind turbines 
(produces electric power for public use) with a ca
pacity of 100 kW or greater from 10 percent to 3 
percent of their assessed value, which resulted in a 
property tax savings of 70 percent. Currently, all 
centrally assessed wind turbines with a capacity of 
100 kW or greater that are constructed after cTune 
30,2006, and before January 1,2015, are valued at 
1.5 percent of their assessed val ue, which results in 
a property tax savings of 85 percent. All other 
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centraJly assessed wind turbines with a capacity of 
100 kW or greater arc valued at ~3 percent of as
sessed value, which resuits in a property tax savings 
of 70 percent (prior rule). Construction Blust be 
cOlllpleted before January 1, 2015, to be eligible for 
this tax reduction (North Dakota Century Code 
57-06-14.1). 

Oklahoma 

COl4porate T'ax 
Oklaliolua offers a state incm:nc lax credit to 

producers of electric power using renewable energy 
resources from a zero-emission facility located in 
()klahoma. The facility nlust have a production 
capacity of I MW or greater. The facility nlust be 
placed in operation after June 4, 2001, and the 
electri.city lllust be sold to an unrelated party. The 
anlount of the credit varies depending on when the 
electricity is generated and Inay be clainled for 
electricity generated on or after January 1, 2003, 
during a 10-year period following the date the facil
ity is placed in operation (after (:Tune 4, 2001). The 
amount of the credit ranges from 0.25 cenLs/kWh to 
0.75 cent.<;/kWh for 10 years. lIB 3024 was signed in 
June 2010, reinstating the tax credit, but with 
restrictions. Credits will not be paid during 2011 for 
electricity produced frOIn July 1, 2010, through June 
30, 2011. Any credits that accrue during that period 
will be paid during the 2012 tax year (68 Old. St. 
section 2357.32A and HB 3024). 

Performance-Based Incentive/Other 
Oklahoma offers an income tax credit to the manu

facturers of small wind turbines for tax years 2003 
through 2012. Oklahoma maD.ufact~ers of wind tur
bines with a rated capacity of between 1 k W and 50 
kW are eligible for the credit, but they must agree in 
advance to allow theirproduction.and claims to. that 
production·to be audited by the Oklahoma·rax Com
mission, The credit amount varies based on the tur-:
bine's square footage of rotor swept area: The credit 
was $25 per square foot produced in 2003; $12.50 per 
square foot produced in 2004, and $25 per square foot 
produced each year from 2005 to 2012. The credit is 
transferable during the 10 years following the year of 
qualification. This income tax credit is' due to expire 
on December 31, 2012 (68 Okl. St. section 23.57 .32B): 

Indiana 

Property Tax 
Systems that generate energy using wind are 

exempt from property tax. The exemption is allowed 
every year that a qualifying system functions (Ind. 
Code section 6-1.1-12-26 et seq.). 

Performance-Based Incentive 
Indianapolis Power & Light Co. offers a feed-in 

tariff as payment for the production and renewable 
energy attributes associated \vith the prod uction 
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fTom renewable energy facUi ties. The incentive for 
wind facilities is as follows: 

sITIaH wind facilities (50 k\V to 100 kW) 14 
cents/kWh; 

• filidsize wind facilities (greater than 100 kW to 
1 MW) -- 10.5 ccnts/k\Vh; and 

• large wind facilities (greater than 1 MW, nlaxj
InUIn 10 MW) -7.5 cents IkWh (IIJRC No. E··1G 
Case 4~3623). 

Wyon!!ng 

Sales rrax 
The sales of equiplnent used to generate electric

ity from renewable resources are exempt frorn the 
state excise tax. The exenlPtion is limited to the 
acquisition of equipment used in a project to Iuake it 
operational up to the point of interconnection with 
an existing tranSlllission grid. Equipment that is 
eligible for this exemption includes wind turbines, 
generating equipnlent, control and monitoring sys
teIns, power lines, substation equipment, lighting, 
fencing, pipes and other equipment for locating 
power lines and poles. Equipment ineligible for the 
exenlPtion includes tools and other equipment used 
in construction of a new facility and routine'main
tenance activities and equipment utilized or ac
quired after the project is operational. HB 215 
(2009) amended that exemption by establishing two 
separate expiration dates. For eligible renewable 
energy equipment with a net rating capacity of 25 
kW or less and ~ystems used ~ntirely off-grid, the 
expir~tion date remains~t June 30, 2P12, as estab
lished by.HB 319, (~007). For eligible renewable 
energy equipment .with a ~et rating capa~ity greater 
than 25 kW, the expirati~nda~ is D~D1b.e,r .?l, 
2011 (Wyo. Stat. section.39-15-105(~l)\viji)(N\ ·Wyo. 
Stat. section 39-16-105(a)(viii)(C), and HB 215). 

Performance-Based Incentive 
The State Energy Office,. a diVision of the Busi

ness and Irldustij DiVlsionof the Wybmmg Biisin~ss 
Council awards Up to $10,000 or 50 percent of the 
installed cost' for wind systems. The' amoun:t 
awarded is $2,000 per kW and the incentives are 
limited to wind systems of20 kWof less. 

Kansas 

Corporate Tax 
Kansas provides an investment tax credit for 

some renewable energy facilities constructed be
tween January 1,2007, and December 31,2011. The 
facility must be owned by the owner of a commercial, 
industrial, or agricultural business and be located 
on the property of that business. The electricity 
produced by the renewable energy facility must be 
either used on-site or displace current or future 
electric load. The investment tax credit is equal to 10 
percent of the first $50 Inillion invested in the 
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Table 3. 
Top Five States for Wind Energy Potential and Production Ranking 

(as of July 20, 2010) 

Total Power Total Power Ranking for Ranking for Renewable 
existing in under wind energy wind energy Portfolio 

MW construction potential production Standards 
inMW 

1 North Dakota 1,222 37 1 10 y* 

2 Texas 9,707 370 2 1 Y 

3 Kansas 1,026 0 3 14 Y 

4 South Dakota 412 210 4 20 y* 

5 Montana 385 0 5 21 Y 

6 Nebraska 153 183 6 2,5 N 

7 Wyoming 1,101 311 7 13 N 
--

8 Oklahoma 1,130 381 8 11 N 

9 Minnesota 1,797 673 9 7 Y 

10 Iowa 3,670 0 10 2 Y 

11 Colorado 1,248 552 11 9 Y 

12 New Mexico 597 102 12 16 Y 

13 Idaho 164 125 13 24 N 

14 Michigan 143 20 14 26 Y 

15 New York 1,274 95 15 8 Y 

*North Dakota and South Dakota have set voluntary goals for adopting renewable energy instead of portfolio standards with 
binding targets. 

project and 5 perc'ent for expenditures above $50 
million. The credit must be claimed in 10 equal 
annual installments and the project must remain in 
service during those 10 years. Any unused credit 
may be carried forward in subsequent years as a 
deduction. Deducti<;>ns can be carried forward for up 
to 14 years past the year the first credit was applied. 
The program is due to expire on December 31,2011 
(Kansas Statutes 79-32, 245). 

Property Tax 

Kansas exempts renewable energy equipment 
from property taxes. The equipment must be actu
ally and regularly used predominantly to produce 
arid generate electricity (Kansas Statute 79-201, 
section 11), 

Perfonnance-Based Incentive/Other 

Kansas may provide up to $5 million in financing 
for a wind manufacturing project. Manufacturing 
companies building wind equipment or components 
in Kansas may be eligible for fmancing through the 
Kansas Department of Commerce to support re
search, development, engineering, and manufactur
ing. To qualitY, the project must result in $30 million 
in new investments in Kansas, the hiring of at least 
200 new employees within five years, and the com
pany must pay at least $32,500 of average annual 
compensation per Kansas employee. The principal 
and interest payments for the bonds are retired 
using the payroll tax withholdings created from the 
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new jobs. This fmaricing is due to expire on July 1, 
2013 (Kansas Statute 74-50, 136). 

Pennsylvania 

Property Tax 
Pennsylvania exempts wind turbines and related 

equipment toward the value of property (72 P.S. 
section 5453.201 et seq.) 

Performance-Based Incentive/Other 
In July 2008 Pennsylvania enacted a broad $650 

million alternative energy bill designed to provide 
support for a variety of renewable energy and en
ergy efficiency technologies. The program will offer 
support for wind technologies in the form of loans, 
grants, and loan guarantees. Eligible wind energy
related applications include energy production fa
cilities and manufacturing facilities for wind tur
bines and other system components. Funds may be 
used for the following: 

• acquisition of land and buildings necessary for 
project construction; 

• clearing and preparation of land to build an 
eligible project; 

• construction or renovation of a building to 
manufacture wind systems; 

• equipment purchases for the manufacture of 
wind systems; 

• purchase, installation, and construction of fa- ~ 
cilities to produce and distribute wind energy; " 

.. feasibility studies and project planning; 
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• permit fees; and 
• administrative costs associated with an eligible 

project, not to exceed 3 percent of funding. 
Loans are available at a fIxed interest rate for 

terms of up to 10 years for equipment or 15 years for 
real estate. Loans for wind energy generation or 
distribution projects are limited to $5 million. 
Gran ts for renewable energy manufacturing facili
ties are available for up to $5,000 per job created 
within three years of grant approvaL Grants for 
wind energy production or distribution facilities are 
limited to $1 million. Planning and feasibility stud
ies are also eligible for grants of the lesser of 50 
percent of the cost of the study or $175,000. Loan 
guarantees will take the form of a grant that lnay be 
used in the event of financing default on the part of 
the applicant. Loan guarantees are limited to 75 
percent of the deficiency up to $5 million. The term 
of the grant may not exceed five years. (Special 
Session HB 1). 
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RES Standards 

Eleven of the 15 states that are listed above have 
RES or have set voluntary goals for adopting renew
able energy instead of portfolio standards with bind
ing targets. The four states listed in the top 15 that 
do not currently have renewable portfolio standards 
are Nebraska, Wyoming, Oklahon1a, and Idaho. 

Without a national RES, progress for 2010 and 
future years will continue to lag behind expectations 
because investments will go elsewhere. Bode said, 
"the U.S. wind industry is in distress. An RES is a 
critical component to ensure the U.S. wind industry 
thrives." As shown in Table 1, the growth in 2010 
through July 20, 2010, is far below the growth in 
2009. An RES is essential for creating hundreds of 
thousands of American jobs, increasing American 
independence from foreign oil, and helping to reduce 
carbon en1issions. ~ 

183 



Stephen Moore, Research Analyst, Revenue Committee, Nebraska Legislature 

APPENDIX A 



/L.---z:--
Nebraska Department of 

REVENUE 
I ~ ite] ~3 it i'1!t-f.tf-f.i&l3~i j DIRECTIVE 09-5 

August 28, 2009 

ASSESSMENT OF WIND TURBINES AND \VIND FARl\1S 

Purpose. This directive will advise county assessors of the assessrnent procedures for wind turbines 
and wind farms. 

Statutory Authority Neb. Rev. Stat. § 77 -801 (CuIn. Supp. 2008) provides, in relevant part: 

All public service entities shall, on or before Aprill5 of each year, filmish a statenlent 
specifying such infonnation as may be required by the Property Tax Adnlinistrator on 
fOnTIS prescribed by the Tax Commissioner to detennine and distribute the entity's 
total taxable value including the franchise value ... The county assessor shall assess aU 
nonoperating property of any public service entity. A public service entity operating 
within the State of Nebraska shall? on or before January 1 of each year, report to the 
county assessor of each county in which it has situs all nonoperating property 
belonging to such entity which is not subject to assessnlent and assessed by the 
Property Tax Adnlinistrator under section 77 -802. 

General Terms. The following terms are used throughout this Directive: 

Nonoperating Property means property owned or leased by a public service entity that does 
not contribute to the entity's function. 

Operating Property means property owned or leased that contributes to a public service 
entity's function. 

Public Service Entity means any person or entity organized for profit under the la\vs of this 
state or any other state or goverrul1ent and engaged in the business ofwaterworks, electrical 
power, gas works, natural gas, tcleconununications, pipelines used for the translnission of oil, 
heat, stemn, or any substance to be used for lighting, heating, or po\ver, and pipelines used for 
the transmission of articles by pneul11atic or other power and all other similar or like entities. 

!init Value nleans the valuation of the operating property of the cOlnpany as an integrated 
group of assets functioning as an econol11ic unit without reference to the independent value of 
the conlponent parts. 
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TernlS Related to Wind Farol Projects 

Project Area Boundary can encornpass a large number of acres. For example, a single project 
area boundary nlay be 10,000 acres. These areas Inay encompass lTIOre than one county or 
state. The project COll1pOnents sited within this Project Area Boundary occupy a pennanent 
footprint. 

!:find Turbines. COlnprised of three eielnents the tower, nacelle, and rotor blades. 
'The tower is constructed of tubular steel, and is topped by the nacelle, which houses the 
turbine's nlechanical C0I11pOnents. The rotor, mounted on the nacelle, consists of the 
blades. 

Concrete Foundation Base. Each wind turbine is anchored to a concrete foundation 
base. The area or footprint of each turbine is based on the size of the concrete 
foundation basco The property owner can llse the land for grazing or farnling around 
the concrete foundation base. 

Maintenance Building. A maintenance building used for general operations lnay be 
constructed at the project site. 

Wind Farnl Ancillarv Facilities Inay consist of the following items: 

1. Roads; 
2. Underground electrical interconnections between wind turbines to collect and deliver 
electricity to a substation; 
3. Fiber optic cormnunication lines installed with the electrical collection systenl to 
monitor the operation 0 f the wind fann; 
4. Step-up transformers at each wind turbine location, plus a. transformer for the 
electrical substation site. Each step-up transfonner would be located on the concrete 
foundation base; 
5. Electrical substations to step up the electrical collection systelTI voltage to the 
existing local transmission line voltage; 
6. Transnlission lines and distribution plants used to connect the proposed substation to 
existing transrnission hnes; and 
7. Meteorological nlonitoring to\vers that are constructed and lIsed to collect data 
within a project area boundary. Depending on the project, sonle rncteorological to\vcrs 
could remam within the project area during the lite of the project. 
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Procedure and Iluplenlentation. 

To detclmine whether the vvind turbine or wind fann is to be locally or centrally assessed, the county 
assessor Olust look to the ownership of the \vmd turbine or wind faml. If the \vind turbine or wind 

[anD is o\vned by 

• Government entity, it is Cxclnpt fionl propcrty taxation. 
• Public pc)\ver district, the gross receipts arc not subject to property tax but are 

subject to III lieu of tax paYlllcnts to local goverrunents. 
• Nonprofit entity, it is subject to local asscssnlcnt. 
• Individuals and busincsses where the primary purpose is sonlething other than 

electrical power generation, such as agricultural producers, it is subject to local 
asseSSlllent. 

• Entity organized for profit, it may be subject to central assessn1ent. 

Real property is defined as land? all buildings, unprovelnents, and fixtures, except trade fixtures. The 
concrete foundation pads, rnaintcnance building, roads, and fences on a wind farnl project have been 
deen1ed to be real property. The costs associated for clearing and grading the land, and the addition 
of gravel or crushed stones are site enhancements and should be considered part of the real property 
value. 

Personal PrOperl}? at a Wind Farm 

The wind turbines, transformers, step-up transformers, meteorological monitoring towers, electrical 
substations, distribution plants, and transmission lines have been deemed to be personal property and 
are subject to personal property taxation to the owner of the property at net book value, as provided 
by Neb. Rev. Stat. §77 -120. To determine the net book value of the personal property at a wind [ann 
project, the fo llowing recovery periods should be used: 

Recovery Periods: 
Turbines: 
Elcctric transnlission lines: 
Substation and distribution plant: 

Assessnlcnt 

5 years 
20 years 
20 years 

Centrally assessed public service entItlcs are subject to unit valuation by the Property Tax 
AdIllinistrator. If a centrally assessed public service entity o\vns or leases real or personal property, 
the leased property is included in the unit valuation. For exan1ple, if a centrally assessed public 
service entity has built operating property on leased land, the site value is already included in the unit 
valuation. I f a wind developer, subject to central assesslnent, leases land for wind turbines, the site 
value (1.e., the concrete pad and site inlprovenlents) will be included in the centrally assessed unit 
value. 
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The county assessor shall not detemlI11e a site value for operating property, leased or owned, of a 

centrally assessed public service entity. Any land surrounding the wind turbine or wind farm site 

shall be assessed to the o\vner in accordance with Neb. Rev. Stat. §77-20 I ~ 100% of actual value ifit 

is a residential or commercial parcel, or of actual value if it is an agricultural or horticultural 

parcel of land. 

I fa wind turbine is subject to local assessrnent, the county assessor shall dctcnnine the n13rket value for the 
real property. The majority of wind fann projects arc built on leased land. The concrete fi)lmdation pad, 

roads, and fences are improvements on leased land. Inlprovements on leased land shall be assessed to the 

oVvner of the leased land, unless an Improvenlents on Leased Land Assessnlent Application, Fonn 402 
(http://www.pat.ne.gov/generallfonns/pdf7402 ilnpr on leased_ land assrnt app.pdf) has been filed 

specifically describing that the in1provelnents are the property of the lessee. Fom1402 must be filed by the 
owner of the leased land in the respective county assessor's office. Personal property is subject to the same 
recovery periods as indicated above. 

Conclusion. The asseSSlnent procedure for wind turbines and wind farnlS begins Vvith detenl1inlng 
the ownership, which win alIovv the county assessor to 111ake the deterl11ination as to whether the 
wind turbine or wind farm is to be locally assessed or centrally assessed by the statc. 

If the wind turbinc or wind farm is to be locally assessed, the real property shall be assessed at either 
1000/0 for residential or conlmercial parcels, or 75% of actual value for agricultural or horticultural 
land. The personal property is to be assessed to the o\¥ner of the property as the net book value of 
the property using the recovery periods set forth in this Directive. 

Enforcement. Pursuant to Neb. Rev. Stat. §77-1330, the Nebraska Departl11ent of Revenue Property 
Assessment Division may take corrective action if any county official violates any directive of the 
Division. 

APPROVED: 

Is 

Ruth A. Sorensen 
Property Tax Adnlinistrator 
August 28, 2009 

Is 

Douglas A. E\vald 
Tax Conlnlissioncr 

August 28~ 2009 
Thi", is a PDF Jocum<..:nt from the Nebraska Dept of Revenue Property Assessment DiVlsilm's website ~~,r\Vf.1i.il!!c.gO\. 
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As the Wind Turns: 
Incentives for Wind Energy 

by Donna McConville and Cristi Lindbloln 

"Wind power is a synlbol of hope in our economy." 
So says Anlerican Wind Energy Association (AWEA) 
CEO Denise Bode, a nationally recognized energy 
expert. In 2009 Bode was named Woman of the Year 
for the Women's Council for Energy and the Envi
ronment and was listed anlong the Vlashingtonian's 
"100 Most Powerful Women of Washington." 

The United States has tremendous wind energy 
resources, but not all states are using those re
sources. As of December 31, 2009, the wind industry 
has surpassed 35,000 Inegawatts (MW) in installed 
capacity, producing enough energy to serve nearly 
9.7 million American hOlnes. Wind power will elilni
nate the burning of 62 million tons of coal annually, 
the equivalent of reducing carbon emissions from 
the electricity sector by 2.5 percent, using approxi
mately 134 million fewer barrels of oil each year, or 
taking 10.5 million cars off the road. The electricity 
generated from the fleet of turbines installed 
through 2009 will conserve over 20 billion gallons of 
\vater annually - water normally withdrawn for 
steam or for cooling power plant facilities. 

U.S. wind power capacity has grown by an aver
age of 39 percent each year for the five-year period 
from 2005-2009, according to the AWEA report of 
January 26, 2010. A total of 9,922 MW of wind 
generation was installed in the United States in 
2009. A total of over 8,500 MW of wind generation 
was installed in the United States in 2008, an 
increase of 50 percent from 2007, with 55 new wind 
turbine nlanufacturing facilities being opened, ex
panded, or announced. Over 5 ,000 turbines were 
brought online in 2008 and the industry now elTI
ploys 85,000 \vorkers. New wind projects in 2008 
represented an investment of $17 billion , with 
35,000 jobs created at a tinle when the nation lost 
about 2 million jobs. In 2007, 5,249 lVIW were 

[, installed, an increase of 45 percent frOll1 the previ
~ ous year. More growth is needed in that industry, 
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because it now represents only approxilnately 2 
percent of the nation's electricity_ \-Vind is one of the 
largest sources of new power generation in the 
country, second only to natural gas. 

With the correct governmental incentives and 
policies in place, wind energy could contribute 20 
percent of the U.S. electric power supply by 2030, 
according to a study conducted by the U.S. Depart
ment of Energy. This report examines progress in 
four key areas: technology development, manufac
turing, siting and transmission, and integration. 

The United States received a solid "B" for its 2008 
progress toward reaching the 20 percent goal of 
electricity supply from wind energy by 2030. 

Just to give it perspective, with wind energy at 
the level of 20 percent of the total supply of energy 
(according to the AWEA): 

• 500,000 new jobs will be needed (150,000 
workers directly employed in wind industry); 

• carbon dioxide emissions from electricity gen
eration would be reduced by 25 percent (the 
equivalent of taking 140 million vehicles off the 
road), which could avoid an estiInated 98 billion 
in C02 regulation costs; 

• natural gas use would be reduced by 11 percent; 
and 

• there would be a reduction of 4 trillion gallons 
or 17 percent in water consumption associated 
with electricity generation. 

Wind energy projects are on the rise, with nlore 
wind turbines being installed in 2007 and 2008 than 
what had previously taken more than two decades to 
accon1plish_ By the end of September 2008, the 
United States passed Germany to becorne the world 
leader in wind energy production and in wind power 
generating capacity. As of the second quarter of 
2009, over 4,000 ]\rIW have been added, compared 
with 2,900 M\V added in the first six rnonths of2008. 
The United States was the world's largest market of 
installa tions added in 2008.· 

To sustain that growth, short- and long-tenn 
governluent incentives and policies n1ust be in place 
as soon as possible. President Oban1a has initiated a 
dramatic shift in favor of renewable energy tech
nologies. Since the announcernent in July 2009 of 
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the rules to implenlent the stimulus bill, the wind 
energy industry has seen over 1,600 M\V of conl
pleted projects and over 1,700 ]\trw of construction 
jobs started. A nlarket report for the third quarter of 
2009 said that 1,649 MW were installed, which was 
higher than the second quarter of 2009, and the 
fourth quarter of2009 was the strongest in the year, 
with the installation of 4,041 M\¥. 

However, according to the A"VEA, enacting those 
policies is a challenge. "Vind turbine nlanufacturing 
lagged in 2009 cOlnpared with 2008 levels. Manufac
turers have been leery of investing in a market that 
in the past has provided only short-ternl incentives. 
The wind industry is urging an adoption of a na
tional renewable electricity standard (RES) to pro
vide a nationwide long-terrn incentive for capital 
investment. That would provide a targeted lnanu
facturing base and would also create tens of thou
sands of jobs. An RES ensures that some alnount of 
renewable energy is included in the portfolio of 
electricity resources serving a state or country. 
Twenty-nine states and the District of Columbia 
have RES policies in place, but a national program is 
necessary to take advantage of the renewable re
sources that exist across the nation. Forecasts say 
that without that national RES, growth will not 
continue at the pace it has sustained over the last 
several years. Experience has shown that a firm, 
long-term national renewable energy policy is the 
key to capital investnlent in this industry_ A target of 
generating at least 25 percent of the nation's elec
tricity frolll renewable energy by 2025 and a near
term target of 10 percent by 2012 was outlined by 
President Obama to encourage investments in wind 
and other renewable energy projects. A Washington 
Post poll conducted in December 2008 found that 84 
percent of Americans support that sort of standard, 
according to the AWEA. 

The AWEA credits the industry's expansion to the 
stability over the past three years of the federal 
renewable energy production tax credit (PTC) (IRC 
section 45). The PTC, created under the Energy 
Policy Act of 1992, provides the investor or owner of 
qualifying property an annual inconle tax credit 
based on the amount of electricity generated. The 
federal government allows a corporate incOlne tax 
credit for electricity generated. The PTe is 2.1 cents 
per kilowatt-hour of electricity produced and is 
adjusted annually for inflation. The electricity pro
duced must be from qualified energy resources at a 
qualified facility during the first lO-year period in 
which the facility was originally placed in service, 
and the electricity nlust be sold by the taxpayer to 
an unrelated party during the tax year. 

During the periods in which the PTe was allowed 
to expire (1999, 2001, and 200~)), production on 
installations dropped by as Inuch as 93 percent in 
the following year. \Vhen t.he credit expired at the 
end of 2003 and was not renewed until October 
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2004, production dropped 77 percent. The Anlerican 
Recovery and Reinvestnlent Act (signed into law on 
February 17, 2009) established a three-year exten
sion of the PTC through Decenlber 31, 2012. 

Also, for those wind project developers that placed 
facilities in service during 2009 and 2010, a new 
energy investnlcnt tax credit is available in place of 
the PTC. Facilities placed in service before 201:l also 
qualify for the lTC, as long as construction begins 
before the end 0[2010. The ITe generally provides a 
30 percent tax credit for investnlents in energy 
projects and can be claillled entirely in the year the 
facility is placed in service. Businesses can elect 
either the ITC or the PTe, but not both for the same 
facility. The decision whether to elect the ITC (iU1-
111ediate credit or cash payment) in lieu of the PTC 
(over 10 years) will depend on each taxpayer's situ
ation. The ITC can be converted to a f:,rrant from the 
Department of Treasury. The Treasury 111Ust pay the 
grant within 60 days of an application being submit
ted. The new ITC was designed to assist the wind 
energy industry in financing projects during the 
challenging econoolic times. 

The incentives and credits mentioned throughout 
this report apply to various facets of the wind energy 
industry. These credits are available to winQ. energy 
producers and lnanufacturers of wind energy equip
ment components. As a result of the manufacturing 
tax credit, "wind power is a bright source of nlanu
facturing jobs in the U.S. today," Bode claims. Do
mestically manufactured wind turbine cornponents 
rose to 50 percent of the wind turbines installed in 
the nation for 2008 (30 percent in 2005) and are 
expected to become an even larger source of U.S. jobs 
in the future. One device to help ensure this 
progress is for the federal government to enact a 
national RES, as mentioned earlier. According to 
Bode, U.S. wind turbine nlanufacturing is lagging, 
while the global clean energy race is heating up. If 
the government does not enact a national RES soon, 
manufacturing investments, along with thousands 
of jobs, will go overseas. 

Many states allow various tax incentives for the 
production of renewable energy. However, the instal
lation of wind power is not proportionately distrib
uted across the 50 states with wind power potentiaL 
Wind power production is occurring in nearly all 
states, but at this point, the Inagnitude of wind 
power production in the United States is stil] srnall, 
accounting for only approxinlately 2 percent of the 
U.S. electricity consunlption. 

Table 1 illustrates the top five states in wind 
energy production and their ranking in \vind energy 
paten tial. 

Table 2 illustrates the top five states in wind 
energy potential and their nUlking in wind energy 
production. (Figures as of Decelnbcr ;11, 2009.) 

As you can see froin the two tables, there is not a 
correlation between the rankings f()r wind energy 
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'fable L 
.p Five States for Wind ~rgy Production and Wind Energy Potential 

Total power 'Iotal power Ranking for Ranking for 
existing, in IH\V under construction, wind energy wind energy 

inMW p: potential 

1 Texas 9,410 302 1 2 
--- ~-

2 Iowa ;{,670 200 2 10 

.3 California 2,794 121 3 17 

4 Washington 1,980 170 4 24 

5 Minnesota 1,809 60 5 9 

Table 2. 
Top Five States for Wind Energy Potential and Production ranking 

... _. __ ..• 
Total power Total power Ranking for Ranking for 

existing, in MW under construction, wind energy wind energy 

1 North Dakota 1,203 

2 Texas 9,410 

3 Kansas 1,013 
-

4 South Dakota 313 

5 Montana 375 

potential and production, with the exception of 
Texas. Why is there this lack of correlation? And why 
aren't nlost companies taking advantage of the tax 
credits and incentives available in their states for 
producing alternative renewable energy? There is no 
question that renewable energy sources are environ
mentally favorable compared with fossil fuel and 
nuclear technologies, but there are two nlain rea
sons why more renewable energy is not being pro
duced, according to the Energy Information Admin
istration. 

Why aren't most companies taking 
advantage of the tax credits and 
incentives available in their states 
for producing alternative 
renewable energy? 

The first reason is that renewable energy facili
ties are generally Inore expensive to build and to 
operate'than coal and natural gas plants. The sec
ond reason is that the best renewable resources are 
often available only in remote areas, so building 
translnission lines Lo deliver power to large rne1.ro

politan areas is very expensive. To help Inake renew
able energy facilities con1petitive and to encourage 
the building of transmission lines, several tax incen
tives are available at the state and local levels III 

addition to those available at thp federal level. 

inMW potential production 
76 1 10 

302 2 1 

12 

99 

0 

3 14 

4 20 

5 18 

The following section will focus on the following 
incentives being used at the state and local levels: 
corporate tax, sales tax, property tax, and produc
tion incentives. Table 3 (next page) illustrates the 
various financial and tax incentives available for 
renewable energy for the nine states lnentioned in 
tables 1 and 2. A description of each incentive 
follows. 

Texas 

Corporate Tax 

• Companies that engage solely in the business of 
manufacturing, selling, or installing solar en
ergy devices are exempt from the franchise tax. 
The franchise tax is Texas's equivalent to a 
corporate tax. (Texas Tax Code section 
171.056.) 

• There is a franchise tax deduction of 10 
of the anlortized cost of a solar energy 
vVind energy qualifies under the definition of 
solar energy. (Texas Tax Code section 171.107.) 

Property Tax 

• An exelnption is allowed for the Cllnount of the 
appraised property value that arises frmn the 
installation or construction of a wind-powered 
energy device that is prllnarily for the produc
tion and distribution ofthennal, rnechanical, or 
electrical energy for on-site use, or devices used 
to store that energy. (Texas Statutes section 
11.27.) 
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Table 3. 
Tax Incentives for Renewable Lergy by State 

Production 
State Corporate Tax Sales Tax Property Tax Incentives/Other 

Texas Texas Tax Code Statutes Energy buyback program 
section 171.107 and section 11.27 for residential producers 
section 171.056 through Green Mountain 

Energy Co. 

Iowa Iowa Code 476B Iowa Code section 423.3, Iowa Code section 
Iowa Code 476C Section 441.21(8) 
Iowa Admin. Code 
199-15.18 - 199-15.21 
SF 456 

Califi)rnia CA Feed-fn Tariff 
CA Rebate Program 

Washington RCW section 82.08.02567 RCW section 82.16.110 et 
SB 6170 seq. SB 5101 

Minnesota Minnesota Statute Minnesota Statute Minnesota Statute 
section 297A.68 subd.12 section 272.02, section section 216CA1 

North Dakota North Dakota Century 
Code 57-38-01.8 

Kansas 

South Dakota 

Montana Montana Code Annotated 
section 15-32-401 

Production Incentive 

• Green Mountain Energy Co. is a retailer of 
green electricity. It offers an energy buyback 
program to Texas customers that produce re
newable energy fronl home-sited systenls. That 
program is available only to l·esidential cus
tonlers of Green Mountain Energy Co. The first 
500 kWh per 1110nth are credited to the cus
tonlers' account at the retail rate. Anything 
over 500 k\Vh per rnonth is credited to the 
custolllers' account at half of the retail rate. 

Corporate Tax (eligible facility can qualify 
only for one of the following two credits) 

• A production tax credit of 1.5 cents per 
kilowatt-hour is available for energy generated 
and sold by eligible wind energy generators and 
other renewable energy facilities. That credit 
lnay be applied t.oward the state's personal 
income tax, business tax~ or sales and use tax. 
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272.028 
and section 272.029 
Minnesota Sessions Law 
HF 1298, Article 2, 
section 12 

North Dakota Century 
Code 57-02-08(27) 
57-06-14.1 

Kansas Statute SB 108 
79-201 (11) 

South Dakota 
Codified Laws 
section 10-6-35.8, section 
10-4-36, and HB 1320 
section 10-35-16 

Montana Code Annotated Green Tag Purchase 
section 15-6-225 Program Montana Code 
section 15-6-224 Annotated section 15-24-
section 15-32-102 3111 section 15-6-157 
section 15-24-1402 

The facility must be placed into service on or 
after July 1, 2005, and before January 1, 2012. 
The facility cannot exceed 2.5 MW per qualify
ing owner, and facility owners may not have an 
ownership interest in more than two eligible 
facilities. Any tax credits in excess of tax liabil
ity in a given year may be carried forward up to 
seven years. (Iowa Code section 476C.) 

• A production tax credit. of 1 cent per kilowatt
hour is available for electricity generated by 
eligible wind energy facilities, including elec
tricity used for on-site consunlption_ That credit 
Il1ay be applied toward the state's personal 
incolne tax, business income tax, sales and use 
tax, or energy repla'cement generation tax. The 
facil ity nUlst be placed into service on or after 
July 1, 2005, and before .January 1, 2012. 
Facility owners lTIay not own Blore than two 
eligible facilities. For applications filed on or 
afier l'r1arch 1, 2008, facilities Blust have a 
nlinimum capacity of at least 2 l\1\V and a 
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maxiU1UIll capacity of30 M\V. Applications fronl 
schools, colleges, universities, and hospitals 
filed on or after July 1, 2009, nlust have a 
lninirllum capacity of 750 kW. The maxirrlUlll 
total anlount of generating capacity eligible for 
the credit is 150 ]\1\V. Facility owners may 
apply for wind energy tax credit certificates 
over a 10-year period, beginning with the initial 
period of electricity. Any tax credits in excess of 
tax liability in a given year lllay be carried 
forward up to seven years. (Iowa Code section 
476B.) 

Sa.les Tax 
• Exenlption is available from state sales tax few 

the total cost of wind energy equipnlent and all 
materials used to Inanufacture, install, or con
struct wind energy systems. The exemption 
does not apply to equipment used to construct a 
plant to nlanufacture wind energy systems. 
(Iowa Code section 423.3, section 54.) 

Property Tax 
• The 1l1arket value added to a property by a wind 

energy systeln is exempt from the state's prop
erty tax for five full assessment years. That 
exemption can be applied to systenls whose 
primary purpose is to store or provide electric
ity for use at the site where the system is 
located or for those systenls that periodically 
export electricity to the grid, as long as they are 
used primarily to serve on-site electricity de
mand. (Iowa Code section 441.21(8).) 

California 

Production Incentive/Other 
• Effective October 11,2009, the California feed-in 

tariff was amended. This new law takes effect 
January 1, 2010. This tariff allows eligible 
customer-generators to enter into contracts to 
sell the electricity produced by small renewable 
energy systems (up to 3 MW) at market-based 
prices. (California Public Utilities Code section 
399.20, SB 32, and California Public Utilities 
Commission Resolution E-4137.) 

• The California Energy Comluission offers cash 
incentives to promote the installation of grid
connected, small wind renewable energy 
electric-generating systenls through its 
ing Renewables Program. Rebate levels are as 
follows: 

small wind turbines (up to 50 k\V): $2.501W 
for first 7.5 k\¥ and $1.501\V for incrClllents 
greater than 7.5 k\V and less than 30 k\V; 
rebates for eligible renewable encrs'Y sys
tenlS installed on affordable honsing 
projects are available at 25 percent above 
the standard rebate level, up t.o 75 percent 

'-""') of the systeln's installed cost; and 
./ incentives received frOlIl sources other than 

that progranl will reduce the amount of the 
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rebate by no less than 5 percent in an effort 
to prevent total incentives exceeding total 
systen1 costs. 

Washington 

Sales Tax 
• Sales tax does not apply to the sale of equip

rl1ent used to generate electricity using wind 
energy The tax exenlPtion applies to labor and 
services related to the installation of the equip
Illent, as well as to the sale of equipment and 
lnachinery. Eligible systerlls are those with a 
generating capacity of at least 1 kW. In lV1ay 
2009 Washington passed SB 6170, effective 
July 1,2009, which extended the sales and use 
tax cxenlption to June 30, 201L Fronl July 1, 
2011, to (June 30, 2013, the exemption will be 
reduced from 100 percent of the sales and use 
tax to 75 percent of the sales and use tax. The 
exemption is due to expire on June 30, 2013. 
(RCW section 82.08.02567 and SB 6170.) 

Production Incentive 
• In May 2005 Washington enacted SB 5101, 

establishing production incentives for individ
uals, businesses, and local governments that 
generate electricity froID wind power. The multi
pliers result in production incentives ranging 
from 12 cents to 54 cents per kilowatt-hour, 
capped at $5,000 per year. (RCW section 
82.16.110 et seq. and SB 510L) 

Minnesota 

Sales Tax 
• Wind energy conversion systems used as elec

tric power sources are exempt from sales tax . 
Materials used to nlanufacture, install, con
struct, repair, or replace wind energy systems 
are also exempt froIn sales tax. (Minn. Stat. 
section 297 A.68, subd. 12.) 

Property Tax 
• All real and personal property of wind energy 

systems are exelnpt from property tax. How
ever, in lieu of a property tax on large wind 
energy systems, a production tax was imple
lllented in 2002. The following are the rates for 
that production tax: 

wind systenls greater than 12 l\1W are 
taxed at a rate of 0.12 centJkWh; 
wind systellls between 2 MW and 12 iVI\V 
are taxed at a rate of 0.036 centlkWh; 
wind systclns between 250 k \"1 and 2 IVIW 
are taxed 3t a raie of 0.012 centlkWh; and 
wind systelns under 250 k Ware exempt 
frOID the prod uction tax. 

For 2006-2009, the revenue generated by the 
production tax is distributed to local taxing districts 
(counties, and townships). (l\iJinn. Stat. sec
tion 272.02, 272J)28, 272.029, and IVlinnesoia Ses
sion Laws H.E 1298, art.ide 2, section 12.) 
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Production Incentive 
• A paYluent of 1 cent to 1.5 cents per kWh is 

issued for electricity generated by new wind 
energy projects for 10 years for qualified wind 
energy projects of less than 2 MW in capacity. 
I-Iowever, that prograrn was closed to new ap
plicants on January 1, 2005. PaYlllents con
tinue to those that had facilities in operation 
before January 1, 2005. This statute is due to 
expire on ~January 1,2018. (l\linn. Stat. section 
216C.4 L) 

North Dakota 

Corporate Tax 
• North Dakota offers a corporate incoIlle tax 

credit for the cost of acquiring and installing a 
wind energy systenl for installations after De
cember 31, 2000, and before January 1, 2015. 
The credit is equal to 3 percent per year for five 
years for the actual cost of acquisition and 
installation of the system. If the tax credit 
exceeds the taxpayer's liability, the excess may 
be carried over to each of the next five succeed
ing tax years. For those wind energy systenls 
installed after Septen1ber 30, 2008, and before 
January 1,2012, the credit Illay be carried over 
to each of the next 20 tax years. For wind 
energy systems installed after <January 1, 2012, 
any excess n1ay be carried over to each of the 
next 10 tax years. (North Dakota Century Code 
57-38-01.8.) 

Property Tax 
• North Dakota exempts from local property 

taxes any locally assessed wind energy devices 
that serve a new or existing building or struc
ture. Stand-alone systenls and systems that are 
part of conventional systems are also eligible. 
For systems that are part of a conventional 
system, only the renewable energy portion of 
the total systen1 is eligible. This exeIllption is 
applied only during the five-year period follow
ing installation. This exemption does not apply 
to those centrally assessed wind energy sys
tems (produces electric power for public use) 
greater than 100 kW. (North Dakota Century 
Code 57-02-08(27).) 

• In 2001 North Dakota began offering property 
tax reductions for comnlcrcial wind turbines 
const.ructed before 2011. Originally, the law 
reduced the taxable value of centrally assessed 
wind turbines with a capacity of 100 kW or 
more frOln to percent to 3 percent of their 
assessed value, which resulted in a property 
tax savings of 70 percent. Currently, aU cen
trally assessed wind turbines with a capacity of 
100 k \V or greater that are constructed after 
,June 30, 2006, and before .January 1, 2015, are 
valued at 1.5 percent of their assessed vnlue, 
which I'CSlilts In a property tax savings of 85 

7(}4 

percent. All other centrally wind tur
bines with a capacity of 100 kW or n10re are 
valued at 3 percent of assessed value, which 
results in a property tax savings of 70 percent 
(prior rule). Construction rnust be c0l11pleted 
before January 1, 2015, to be eligible for this 
tax reduction. (North Dakota Century Code 
57 -06-14. L) 

Kansas 

Property Tax 
• Kansas law exenlpts renewable energy equlp

lllent from property taxes. The equipnlcnt must 
be actually and regularly used predolllinantIy 
to produce and generate electricity. (Kansas 
Statute 79-201, section 11.) 

Other 
• Kansas may provide up to $5 million in financ

ing for a wind manufacturing project. Manufac
turing cOlupanies building wind equipnlent or 
conlponents in I{ansas may be eligible for fi
nancing through the Kansas Department of 
Commerce to support research, developnlent, 
engineering, and manufacturing. To qualify, the 
project must result in $30 million in· new in
vesbnent in Kansas and the hiring of at least 
200 new employees within five years, and the 
company must pay at least $32,500 of average 
annual compensation per Kansas elnployee. 
The principal and interest payn1en ts for the f-; 
bonds are retired using the payroll tax with
holdings created from the new jobs. That fi
nancing is due to expire on July I, 2013. (SB 
108.) 

South Dakota 

Property Tax 
• South Dakota exempts from local property 

taxes renewable energy systems on residential 
and commercial property_ This exem ption is not 
allowed for systems that produce energy for 
resale. Separate laws cover commercial wind 
facilities (see below). For residential systems, 
the exemption applies 100 percent to the entire 
assessed value of the systen1 and lllay be trans
ferred when the property is sold, provided the 
new owner is the first occupant of the structure. 
For cOlllmercial systeills, the exenlption is 50 
percent of the installed cost of the systern and 
may not be transferred when the SystClll is sold. 
The exemption may be applied for three con
tinuous years. After three years, the property 
owner Inay claim a 'portion of the exelnptioll for 
three subsequent years according to the follow
ing (South Dakota Codified Laws section 10-6-
35.S et seq.): 

year 1: 75 percent of the exemption; 
year 2: 50 percent of the exclnption, and 0 
year 3: 25 percent of the exclnption_ 
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• Commercial wind fanns with less than 5 MW in 
total capacity are afforded a property tax incen
tive. The property value assessment does not 
include the wind turbine or the blades, as they 
are considered personal property. The assessed 
property value takes only the base, foundation, 
tower, and substations into account. All Corl1-

mercial wind facilities covered under this law 
are assessed at the local leveL Before 2003 
some facilities were centrally assessed for tax 
purposes at the state level. (South Dakota Codi
fied Laws section 10-4-36 et seq. and HB 1320.) 

• Commercial wind fanns constructed after July 
1, 2007, with a nlinimum capacity of 5 MW are 
subject to an alternative taxation calculation in 
lieu of all taxes on real and personal property. 
The alternative taxation method has two conl
ponents. The first component is an annual tax 
equal to $3 per kW of capacity of the wind farm. 
The second component is a 2 percent annual tax 
on the gross receipts of the wind farm. The 
gross receipts are calculated as the number of 
kilowatt-hours produced Inultiplied by a base 
electricity rate of $0.04 751k Wh in 2008, with 
the base rate increasing by 2.5 percent annu
ally thereafter. The money generated by the 
alternative taxation method will be deposited 
into the state's wind energy tax fund. All re
ceipts froln the capacity tax and 20 percent of 
the gross receipts tax will be redistributed back 
to the county treasurer where the wind farm is 
located before May of each year. (South Dakota 
Codified Laws section 10-35-16 et seq.) 

Montana 

Corporate Tax 
• Montana provides an alternative energy invest

ment tax credit of up to 35 percent against 
individual or corporate tax on income gener
ated by a commercial alternative energy invest
ment of $5,000 or more. The credit can be 
applied only against taxes due from taxable or 
net income produced by one of the following: 

a manufacturing plant located in Montana 
that produces alternative-energy-gener
ating equipment; 
a new business facility or an expansion, for 
which the alternative-energy-generating 
equipment supplies the basic energy 
needed; or 
the alternative-energy-generating cquip
Il1ent in which the investnlent was made. 

The credit is available to taxpayers purchasing 
an existing facility, as well as to those building 
a new facility. The tax credit IIlust be taken the 
year the equiplnent is placed in service. flow· 
ever, any 3nlount of the Lax credit that exceeds 
the tax liability rnay be carried over and ap
plied against state tax liability for the follow· 
ing seven years. A credit may be extended 
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through the 15th tax year succeeding the tax 
year of installation for projects on a lViontana 
Indian reservation that meets other specified 
criteria. Taxpayers [nay not take that credit in 
conjunction with any other state energy or 
state investrnent ta.x benefits. (Montana Code 
Annotated section 15-32-401 et seq.) 

Property Tax 
• New electricity-generating facilities built in 

lVlontana that use an alternative renewable 
energy source with a capacity less than 1 MvV 
are exelnpt fronl property taxes for five years 
after operation begins. (lV1ontana Code Anno
tated section 15-6-225.) 

• Montana exempts from property tax recognized 
non fossil forms of energy generation for 10 
years after installation of the property. The 
exemption is allowed up to $20,000 for single
family residential dwellings in value and up to 
$100,000 in value for multifamily residential 
dwellings or a nonresidential structure. (Mon
tana Code Annotated sections 15-6-224 and 
15-32-102.) 

• Montana generating plants producing 1 MW or 
more by means of an alternative renew.able 
energy source are eligible for the new or ex
panded industry property tax reduction during 
the first nine years of operation. If approved, 
the facility is taxed at 50 percent of its taxable 
value in the first five years after the construc
tion permit is issued. Each year thereafter, the 
percentage is increased by equal percentages 
until the full taxable value is attained in the 
10th year. (Montana Code Annotated section 
15-24-1402.) 

Production Incentive 
• The Northwest Solar Cooperative offers to pur

chase wind energy at a rate of $0.02 per kWh 
through Decenlber 31,2009. Production of up to 
50 kW is automatically approved, and produc
tion of over 50 kW is approved on a case-by-case 
basis. Residential and nonresidential owners of 
wind energy systems installed after June 2, 
2002, in Oregon, Washington, Idaho, and Mon
tana are eligible to participate in the Green Tag 
Purchase Prograln. 

()ther 

• In May 2007 rvlontana enacted legislation (HB 
3) that allows a property lax abatelnent for new 
renewable energy production facilities, new re
newable energy Inanufacturing facilities, and 
renewable energy research and developnlent 
equipment. Eligible facilities and equipment 
are assp~sed at 50 percent of their taxable 
value. Under that policy, those facilities are 
assessed at 50 percent of their taxable value for 
the construction period and the first 15 years 
after the facility comrnences operation, not t.o 
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exceed 19 years. To qualify, facilities must begin 
construction after June 1, 2007. Also, all renew
able energy research and developlTlCnt equip
ment up to $1 million in value 111ay qualify for a 
50 percent property tax abatement if it is 
placed in service after June 30, 2007. (1'vlontana 
Code Annotated sections 15-24-3111 a.nd 15-6-
157.) 

The states that are ranked in the top five in the 
United States for wind energy production all have 
renewable electricity standa:-cis. Of the five 
stat.es ranked for wind energy potential, only Texas 
and Montana have RESs. In other news, states that 
are not nlentioned above continued to grow in the 
wind energy industry in 2009. The state reporting 
the fastest growth rate for the third quarter of 2009 
was Arizona, which installed its first utility-scale 
project. Pennsylvania ranked second in growth with 
29 percent, followed by Illinois with 22 percent, 
Wyoming with 21 percent, and New Mexico with 20 
percent. 

According to Bode, U.S. wind turbine cOluponent 
nlanufacturing lagged in 2009. Wind power is a 
large source of n1anufacturing jobs in the United 
States today, but Iuore can certainly still be done. To 
summarize, the three types of policies to assist the 
continuing growth of renewable energy are: 

• tax credits the PTC and the ITC (credit or 
cash grant); 
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• RESs; and 
• production incentives and nlarkets 
If a national RES is passed soon enough, it will 1: •. 

work in conjunction with ARRA and provide the ;~. 
signal that companies are waiting for to invest in 
new and expanded facilities in the nation on a 
long-ternl basis. Manufacturers need that stability 
to expand their operations in the United States. As 
nH~ntioned earlier, these on-again, off-again tax 
credit policies have a treIl1endous inlpact on the 
production of renewable energy projects. Also, sev
eral states have adopted production incentives or 
markets for the production and sale of renewable 
enerf:.-,ry. Those producers can sell electricity and use 
the proceeds froln the sale of electricity to reinvest in 
their renewable energy projects to keep the cycle 
gOIng. 

On January 8, 2010, Bode announced that the 
adnlinistration has awarded $2.3 billion in clean 
energy manufacturing tax credits and that the presi
den t is calling on Congress for an additional $5 
billion. The AWEA believes that wind will continue 
to be a leading source of new power generation in 
2010. Wind is a dOlnestic and inexhaustible energy 
supply and is one of the cleanest and most environ
lnentally friendly energy sources in the world today. 
According to the forecasts, 2010 should be another 
record year for renewable energy projects in the 
United States. * 
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As the Wind Turns: Tax Incentives 
For Wind Energy Producers 

by Donna McConville and Cristi Lindblom 
~----~~--~------------------------------~ 

I 

.' ·}. :b~llna Mc'C01rvilt~ Qlld CrIsti Limlbiom are i~ct';,r~rs at 
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This article is a continuation of the analysis in an 
article published earlier that outlined the various 
state tax incentives available to the top five pro
ducers and the top five potential producers of wind 
energy. ("As the Wind Thrns: Incentives for Wind 
Energy," State Tax Notes

7 
Mar. 8, 2010, p. 699, Doc 

2010-2135, or 2010 STT 44-1.) This article explains 
the various state incentives for the top 15 states that 
produce wind energy with their respective ranking 
for wind energy potential. 

"Wind works for America," says American Wind 
Energy Association (AWEA) CEO Denise Bode, who 
is a nationally recognized energy expert. As of July 
20, 2010, the wind industry has installed 36,303 
megawatts (MW) in wind energy projects in the 
United States. As of December 31, 2009, 35,159 MW 
in wind energy projects had been installed. The 
results for the first and second quarter of 2010 are 
far below expectations. In the first quarter of 2010, 
only 539 MW were installed, which is the lowest 
first-quarter results since 2007. In the second quar
ter of 2010, only 700 MW were installed, bringing 
the total to only 1,239 MW installed for 2010. You 
can see the growth results in Table 1 (next page), 
which show the growth in MW for 2009 compared 
with 2010, as of July 20, 2010, 

Wind power installations for 2010 have dropped 
by 57 percent and 71 percent fronl 2008 and 2009 
levels [-cspectively, according to AWEA, Manufactur
ing investment for 2010 also continues to lag below 
the levels for 2008 and 2009, Only two new Inanu
hlct.uring facilities have come on line in the first half 
of20]O. In 2008 there were seven and in 2009 there 
were five new malluf~lcturing facilities brought on 
line, With such drastic t'esults, investments in new 
manufacturing facilities will most likely not happen. 
The Unit.ed States is losing the clean energy n1anu
facttH-iIlg race t.o both Europe and China, both or 
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which have firnl, long-tenn renewable energy tar-, 
gets, COInlnitments, <HId policies in place. 

A strong federal policy that supports the U.S. 
wind energy industry has never been more impor
tant, Bode says. AWEA and a coalition of renewable 
energy, labor, utility, and environmental organiza
tions are urging Congress to put in place a strong 
national renewable electricity standard (RES) "to 
bring life back to an industry that was booming in 
2008 and 2009. An RES ensures that some amount 
of renewable energy is included in the portfolio of 
electricity resources servicing a state o'r country. 
Currently, 29 states and the District of Columbia 
have RES policies in place (see Table 3, p. 182). 

Experience has shown that a long-tenn national 
renewable energy policy is critical to attracting 
capital investnlent in this industry_ With a strong 
RES, manufacturing investments would be on the 
rise and hundreds of thousands of current and 
future jobs would be saved and created. There would 
also be less dependence on ilnported energy if there 
were more clean, affordable energy available in the 
United States. Without an RES, manufacturing fa
cilities will go idle and many jobs will be lost or 
surrendered to other countries. 

Wind energy is available and would help to stimu
late our economy, but unless Congress passes a 
national RES, there is little the wind energy indus
try can do. 

Wind power production is occurring in nearly all 
states, but the magnitude of wind power production 
in the United States is stil1 srnall, accounting for 
only about 2 percent of the U.S, electricity consump
tion. Table 1 shows the top 15 states in wind energy 
pn>duction and their respective ranking in wind 
energy potentiaL 

The f()llowing sect.ion will focus on the following 
incentives being' used at the state and local levels: 
corporate tax, sales bLX, property tax, and 
performance-based incentives , Table 2 (p. 177) 
shows the various financial!t.ax incentives available 
for renewable encq~y for the lf) states rnention(~d in 
Table L The top three producers of wind enerbry arc 
the saIne a s report.ed in the l\.farch 8, 20] O~ article, 
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Table 1. 
Top 15 States for Wind Encq,-ry Product.ion 

(~ of July :~O, 2010) 

7 Minnesota 

Total 
power 

existing 
inMW 

1,914 
---- --- --

1,848 

1,797 

i-

Total power 
uuder 

construction 
in M\V 

815 

437 

673 

Ranking 
for wind 

7 

Ranking 
for wind 

Gl-owth in 
2009 in 

1\'n\' 

Growth in 
2010 in 

M1V 

.-----4------------~-----------+_--------------- -- --------------r_----------~--------------- - "- - --
8 New York 1,274 95 

9 Colorado" 1,248 552 

10 North Dakota 1,222 37 

11 Oklahoma 1,130 381 

12 Indiana 1,127 210 

13 Wyoming 1,101 311 

14 "Kansas 1,026" 0 

15 Pennsylvania 748 0 

but are uPdated and repeated here. A description of 
each incentive follows Table 2 _ 

Texas 

Corporate Tax " 
Companies that engage solely in tl.1e ,business of 

nianufactriiing, selling, or installing" solar" energy 
devices ate ~xempt from the fninchise truL The 
fr~chise "taxis Texas's equivaI~_~t to a" corporate tax 
(Texas TaX Code .section 171.056)- "" " , 

There is a franchise tax deq.ud;ion oflO percent of 
the" amortized cost of: a solar" en~rgydevice~ . Wind 
energy qualifies under the defuiiHonbf solar energy 
(Texas Tax Code section 17LI07)~ . 

Property TaX 
An exemption is ailowed for the amollilt of the 

appr~sed property value that arise!:; froIIl the instal
lation ' or coristiilction _()f a wlnd~powered energy 
deVice that is primarily for the "production and 
distribution of thermal, mechanical, or electrical 
energy for on-site use, or devices used to store that 
eneq::>ry (Texas Statutes section 11.27)_ 

Iowa 

Corporate Tax 
An eligible facility can qualify for ouly ooe of the 

following two credits: 
• A production tax credit of 1.5 cents per kilowa tt 

(k\Vh)-hour is available for energy generated 
and !-;old by eLigible wind energy generators and 

J 76 

8 15 567 0 

9 11 178 1 

10 1 488 19 

11 8 299 0 

12 44 905 91 

13 

14 

15 

7 425 0 

3 199 12 

22 387 0 

other renewable energy facilities. 'I'hat credit 
may be applied toward the state's personal 
income tax, business tax, or sales and use tax: 
The facility must be placed into service on or 
after ~July 1, 2005, and before January 1, 2012. 
The facility cannot exceed 2.5 MW per qualify
ing owner, and facility owners may not have an 
ownerShip interest in more than hllo eligibl~ 
facilities. Any "tax credits in excess of tax liabil~ 
ity in a given year may be carried. forward up td 
seven years (Iow~ Code section 476C). 

• A production tax credit of l-cent-per-kWh is 
available [or electrIcity generated by eligible 
wind " energy facilities, including electricity 
used for on-site consumption. That credit ni<:lY 
be applied toward the state's personal income 

- taX, business income tax, sales and 'use tax, or 
energy replacement generation tax_ The facility 
must be placed into service on or after .July 1, 
2005, and before July 1, 2012. Facility owriers 
may not own Inore than two eljgible facilities. 
For applications filed on or after March 1, 2008, 
facilities must have a Ininimum capacity of at 
least 2 MW and a maxim urn capacity of 30 MW. 
Applications from schools, colleges, universi
ties, and hospitals filed on or after July 1, 2009, 
rnust have a mininluln capacit.y of 750 kW. The 
Jll<ucinlum total arllou'nt of generating capacity 
eligible for the credit is 150 M\N. F'acil1ty own 
ers may apply for wind energy tax credit cer
tificates over a lO--year period, begirming with 
the initial period of electricity_ Any lax credits 
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Table 2. 
Tax Incentives for Renewable '!"'Y by State 

State Corporate Tax Sales Tax Property Tax Performance-
Based Incentives! 

Other 

Texas Texas Tax Code Texas Statutes 
sections 171.107 and section 11.27 
1710!)6 

Iowa Iowa Code 17GB Code Iuwa Code Farmers Electric 
h)\\'a Code 476C 123.3 and 54 section 441.2 I(8} Cooperalive 
low:1 Admin Code 
199-1=:-; 18 19915.21 
SF 456 

.---

California S13 71 Calif. Feed-in Tariff 
Calif Rebate Program 
Sacramento Municipal 
Utility District 
reed-in Tariff 

Oregon HB 3680 ORS section 307.175 Energy Trust of 
Temporary Oregon Ad- Oregon's Community 
minislrative Rules 330- Wind Program OAR 
090,·0105 330-090-0105 to 

330-090·0150 

Washington RCW section RCW section 82.16.110 
82.08.02567 et seq. 

" S8 SB 5101 

Illinois section 20 section 35 ILCS 2001 
ILCS 655/5.5 10--600 et seq. 

HB 4797 

Minnesota Minnesota Statute Minnesota Statute 
section 297 A.68 sections 272.02,. , . 
subd.12 272.028, and 272.029 

Minnesota Sessions 
:- Law HI" 1298, 

Article 2, sec. 12 

Ne~York NY CLS Real Property New York State Energy 
Tax Article 4 Research and 

'I ; section 487 Development Authority 

.- ; 
.. (NYSERDA) 

Colorado CRE sections 39-26- :CRS sections 31-20- Colorado Governor's ' 
724, 29-2-105, 30:-11- . 10~.3~ 39+1Qh et seq. Energy Office 
107.3, and 30-1,i-107.3 ~Bs 174, 11.7~ and ,'9 .,. 

N 9rth Dakota North Dakota Ce~tury North Dakota Century , 
Code 57-38-01.8 Code 57-02-08(27) 

57-06-14.1 ,'. :'.' 

Oklah9ma 68 5t. 680kL SL section 
2357.32A 2357.32B 
HE 3024 

... , 
Indiana Ind. Code section 6-1.1- Indianapolis Power. & 

i2-26 et seq. Light Company I URC 
No. E-16 Case43623 

Wyoming Wyo. Stat. sect.ion llusine..5s and Industry 
39-15-105(a)(viii)(N) Division of the 
Wyo. Stat. section VVyoming Busine.ss 
39-16·105(a)(viii)(C) Council 
HB 2t5 

Kansas Kansas SL'ltutes Kansas Statute Kansas Statute 
79·32.2'15 79·201 (11) 74-!)O, 136 

Pennsylv3uia 72 P.S. section S{!{~cial Session HB 1 
515:.t20 1 et seq, 
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in excess of tax liability in a given year may be 
carried forward up to seven years (Iowa Code 
section 476B). 

Sales Tax 
There is an excm ption from the state sales tax for 

the total cost of wind energy equipment and all 
Inaterials used to rnanufacture, install, or construct 
wind energy systelns . The exenlption does not apply 
to equipnlent used to construct a plant to manu{~lc
tun~ wind energy systems (Iowa Code sections 423.3 
and 54). 

Property Tax 
The rnarket value added to a property by a wind 

energy system is exempt from the state's property 
tax for five full assessnlent years. This exelnption 
can be applied to systems whose primary purpose is 
to store or provide electricity for use at the site 
where the system is located or for those systems that 
periodically export electricity to the grid, as long as 
they are used prirnarily to serve on-site electricity 
demand. (Iowa Code section 441.21(8» 

Performance-Based Incentive 
The Farmers Electric Cooperative (FEC) offers a 

production incentive to members that install quali
fying wind electricity g~nerating systems. Commer
cial and residential qualifying systems are eligible 
for a 20-cents-per-kilowatt-:-hour production incen
tive for up to 10 years for energy production that 
offsets up to 25 percent of monthly energy usage. 

California 

Sales Tax 
Califonriaprovides an exclusion from thestate's 

sales and use tax for expenses related to th~ design, 
manufacture, production, or assembly of renewable 
energy equipment. That exemption ·is due to ~Xpir~ 
on January 1, 2021 (SB ·71). 

·Performance-Based Incell~iv~Other 
On Octobet 11, 2009, the California feed~in tariff 

was amended as of January 1, 2010. This tariff 
allows eligible customer-generators to enter into 
contracts to sell "the electricity produced by small 
renewable energy systelns (up to 3 MW) at market
based prices (CA Public Utilities Code section 
399.20, SB 32, and CA Public Utilities Commission 
Resolution E-4137). 

The California Energy COlnlnission offers cash 
incentives to promote the installation of grid
connected small wind renewable . energy electric
generating systems through its Emerging Henew
abIes Prograln. Rebate levels are as foHows: 

• for sluall wind turbines (up to 50 k\V): $31W for 
first 10 kW and $ 1. 5 OIW for increments greater 
than 10 k\V and less than 30 k\V; 

• rebates for eligible renewable energy systems 
installed on aflordable housing projects are 
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available at 25 percent above the standard 
rebate level up to 75 percent of the system's 
installed cost; and 

• incentives received frOIJl sources other than 
this progranl will reduce the alllount of the 
rebate by no less than 5 percent to prevent total 
incentives exceeding total system costs. 

The Sacramento l\1unicipal Utility District oUers 
a f(~ed-in tariff for various renewable energy tech
nolog-ies. I'he rat.es arc dependent on the year the 
system is placed in service. Once a systenl is in
stalled, the rates are locked in at that rate for the 
life of the contract. The tariff is Iunited to systenls 5 
MW or less. 

Oregon 

Corporate Tax 

Oregon's business energy tax credit (BETC) is 
available for investrnents in renewable energy re
sources. The tax credit can cover costs directly 
related to the project, including the building, exca
vation, machinery and equipnlent cost, engineering 
and designs fees, materials, supplies, and installa
tion costs (HB 3680 and Telnporary Oregon Admin
istrative Rules 330-090-0105 to 330-090-0150). The 
BETC is available for: 

• Renewable energy generation and renewable 
energy equipment manufacturing, for 50 per
cent of certified project costs, distributed over 
five years (10 percent per year) up to $10 
million for generation and up to $20 million for 
equipment manufacturing. Renewable energy 
equipment rnanufacturillg facilities must re~ 
ceive preliminary certification before January 
1, 2014, to use the tax credit. . . 

• WiQ.d projects over 10 MW, fot 50 percent of the 
certified project costs, though only 5 percent of 
total project (costs are included ufcerlified 
project costs.· The maximum incentive is $3.5 
minion for projects precertified between Janu
ary 1, 2010, and December 31, 2010; $2.5mil-: 
lion for projects precertified between January 
1, 2011, and December 31, 2011; and $1.5 
million for projects precertified on or after 
(January 1, 2012 . 

• The tax credit for facilities using or producing 
renewable energy resources is capped at $300 
million for systems precertified frOln (July 1, 
2009, to June 30, 20] 1, and $150 Inillion for 
systenls precertified behveen July 1, 2011, and 
(June 30, 2012. 

Pro pc rt.Y Tax 

Oregon excludes from property tax the added 
value to any property fronl the insL'l1lation of a 
qualifying renewable energy system. TIns exemp
tion is due to expire on ~July 1, 2012 (ORS section 
307.17;». 
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Performance-Based Incentive/Other 

The Energy Trust of Oregon's Community Wind 
Incentive PrograIl1 provides resources and cash in
centives to help communities, businesses, and gov
ernlnent entities install wind turbine systems up to 
20 IVIW in capacity. Incentive levels are based on 
lnany factors and vary by project. The Energy Trust 
wi U disburse the incentives over tin1c, contingent on 
the project's actual delivery of power to the grid 
(Cornnlunity Wind Incentive PrognlIn). 

The Eneq,'Y Trust of Oregon's Comrnunity Wind 
program provides resources and cash incentives for 
customers of Portland General Electric and Pacific 
Power that are installing turbines up to 50 kW. The 
incentives are as follows: 

• residential systems: $4,500 per rated kW of the 
wind turbine, up to $35,000; and 

• commercial systenls: $4,000 per rated kW of the 
wind turbine, up to $60,000 (the Small Wind 
Incentive Prograln). 

\Vashington 

Sales Tax 

Sales tax does not apply to the sale of equipnlent 
used to generate electricity using wind energy. The 
tax exemption applies to labor and services related 
to the installation of the equipment, as well as to the 
sale of equipment and machinery. Eligible systelns 
are those with a generating capacity of at least 1 k W. 
In May 2009 lawmakers passed SB 6170, effective 
July 1, 2009, which extended the sales and use tax 
exemption to June 30, 2011. From July 1, 2011, to 
June 30, 2013, the exemption will berMllced from 
100 percerit .of the sales and use tax to 75 'percent of 
the sales and use tax. That· exemption' is due to 
expir~ on Jime 30,2013 (RCW s~ctioIi82.0~~02567 
and SB 6170). . . : 

Performance-Based Incentive 

In May 2005 Washington enacted SB 5101, estab
lishing production incentives for individuals; busi
nesses, and local governments that generate elec
tricity from "\-vind power. The multipliers result in 
production incentives ranging from 12 cents to 54 
cents per kWh, capped at $5,000 per year (RC\V 
section 82.16.110 et seq. and SB 5101). 

fllinois 

Sales 'lax 
A business establishi ng a new wind power facility 

in Illinois that is not located in an enterprise zone 
lllay be eligible for designation as a high-iulpact 
business. For that desibTflation, the facility is en
titled to a full exemption of the state sales tax and 
any local state saJes taxes for building materials 
incorporated into the facility. The wind power hlCil·· 
ity Dlust be placed in s{~rvice on or aficr,July 1,2009, 
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and must generate electricity using wind turbines 
500 k\V or greater (section 20 ILCS 655/5.5). 

Propcl'ty Tax 
Beginning in 2007

7 
f()[ a 10-year pel-iod, wind 

energy devices larger than 500 k W of capacity and 
producing power for cOI1nnercial sale will be valued 
at $360,000 I\1W of capacity_ That value will be 
adjusted annually for inflation. 'rhe assessed value 
will be $119,988!MW, because Illinois assesses prop
ed;y for property tax purposes at one-third of its fair 
cash value. 

An allowance for depreciation is also available, 
{~:llculated by dividing the age of the turbine by 25 
and then nlultiplying the result by the real property 
cost basis. T'he depreciation allo'wance may not ex
ceed 70 percent of the real property cost basis. Both 
incentives are due to expire in the 2016 assessment 
year (section 35 ILCS 200/10-600 et seq. and HE 
4797). 

l\linnesota 

Sales Tax 
Wind eneq,'Y conversion systems used as electric 

power sources are exelnpt [TOIU sales tax. Materials 
used to nlanufacture, install, construct, repair, or 
replace wind energy systems are also exempt from 
sales tax (Minn. Stat. section 297 A.68 subd 12). 

Property Tax 
All real and personal property of wind energy 

systelns are exempt from property tax_ I-Iowever, in 
lieu of a property tax on large vvind energy systems, 
a producHon tax was inlplemented in 2002. The 
following are the rates for that production tax: 

• wind systems greater than 12 MW are taxed.at 
a rate of 12 centSlkWh;. . 

• wind 'systems between 2 MW· ruj.d 12. MWrare 
taxed at a rate of 3.6 centslkWh;.; .. 

• wihdsystertis between 250 kWand 2 MWare 
taxed at a rate of 1.2 centslk Wh; and 

• wind systems under 250kW are exempt from 
the production tax. 

For 2006-2009, the revenue generated by the 
production tax is distributed to local taxing districts 
(counties, cities, and townships) (Minn. Stat. sec
tions 272.02, 272.028, and 272.029, and MN Session 
Laws lIF 1298, Article 2, section 12). 

Propel-ty Tax 

The New York State Real Property Tax Law 
provides a 1f5-year rea) property tax exemption for 
wind energy systenls cons'tructed in New York state. 
I..rocal governnlents are permitted to decide whether 
to allow this exenlption. The exelnption applies to 
systems that are existing or constructed before July 
l, 1988, or constructed between ~January 1, 1991, 
and before J,uluary 1, 2015. The exemption is equal 
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to the increase in assessed value attributable to the 
wind energy systcrn. This exelnption is due to expire 
on Decerl1 bel' 3 1, 2014 (NY C LS Real Property Tax; 
Article 4, section 487). 

Perforlnance-Based Incentive/Other 
A program funded by the New York Systenl Ben

efits Charge (SEC) provides funds to rnanufacturers 
to develop or expand facilities. Eligibility is linlited 
to renewable or clean energy products that produce 
or support the production of renewable electricity f{Jr 

delivery to the g6d. The Nev,l York State Energy 
Research ~llld Development Authority (NYSERDA) 
-~ Renewable, Clean Energy and Energy Efficient 
Product Manufacturing Incentive Prof:,rram funding 
is as follows: 

• phase I funding (facility and site characteriza
tion activities) is linlited to the lesser of 5 
percent of the project or $75,000; 

• phase II fllilding (preproduction development) 
is lilnited to the lesser of 20 percent or 
$300,000; and 

• phase HI funding (production incentive) up to 
$1.125 million. The total CarulOt exceed $1.5 
million per project. 

Another progranl funded by the New York SEC 
grants up to 50 percent of a project's cost, with a 
maximum of $200,000 per project (NYSERDA 
Clean Energy Business Growth and Development). 

Colorado 

Sales Tax 
Colorado exempts, from the state's sales and us~ 

tax all sales and use of components used in the 
production of alternating ~urrent electricity from a 
renewable energy source (C.R.S.. 39-26-:-724 and 
C.R.S. 29-2-105). . 

Colorado also authorizes counties and municipali
ties to issue property or sales tax rebates or credits 
to, residential and commercial property owners who 
install renewable energy systems on their property 
(CRS section 30-11-107.3). . 

Property Tax 
Colorado authorizes counties and municipalities 

to offer property tax rebates or credits to residential 
and cooHnercial property owners who install renew
able energy systems on their property (CIL.S section 
30-11-107.3 and CIlS section al-20-101.3). 

The increnlcntal value of the renewablc facility 
above the value of the nonrenewable energy facility 
is not snbje-ct to property taxes. F'or 2009 the nonre
newable facility value was oetennined to be $1,128 
per k W f{}r renewable energy projects up to 2 MW 
and $421 per k \V for systems over 100 l\f\V, with 
other values f()r various size ranges betwc"el1 2 l\1Vv 
and 100 1Vl\\1 (eRS section ;)9-4-101 et seq., SB 174, 
177, and 19). 
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PerforlnanCL~Based Incentive 
The Colorado C'xOvernor's Energy Office is provid

ing rebates to Colorado residents who purchase and 
install qualifying wind energy systenls. The incen
tives are up to $lIwatt for the first 5 kW and up to 50 
cents/watt for the next 5-10 kW. 

The Energy Office also is providing rebates to 
Colorado businesses and organizations that pay 
cOIllInercial utility rates and that purchase and 
install qU<llifying wind energy systems. The incen
tives are up to $l/watt for the first 15 k \V for a 
system with a 111axinlUn1 size of 50 kW. \Vind tur
bines Inust be approved and listed by NYSERDA. 

North Dakota 

Corporate Tax 
North Dakota offers a corporate income tax credit 

for the cost of acquiring and installing a wind energy 
system for installations after December 317 2000, 
and before ~January t, 2015. The credit is equal to 3 
percent per year for five years for the actual cost of 
acquisition and installation of the system. If the tax 
credit exceeds the taxpayer's liability, the excess 
may be carried over to C<'lch of the next five succeed
ing taxable years. For those wind energy systems 
installed after September 30 7 2008, and before Janu
ary 1, 2012, the credit lnay be carried over to each of 
the next 20 succeeding taxable years. For wind 
energy systems installed after January 1, 2011, any 
excess may be carried over to ·each of the next 10 
succeeding taxable years (North Dakota Century 
Code 57-38-01.8). 

Property Tax 
North Dakota exempts from local property taxes 

any locally. assessed wind energy devices that serve 
a new or e~sting building or structure. Starid-:alone 
systems and· systems that are part of conventional 
systems are also eligible. For systems that are part 
of a conventional system; only the renewable energy 
portion of the total system is eligible. This exemp
tion is applied only during the five-year period 
following installation. It does not apply to .. those 
centrally assessed wind energy systems ,(producing 
electric power for public use) greater than 100 . kW 
(North Dakota Century Code 57-02-08(27). 

In 2001 North Dakota began offering property tax 
reductions for comlnercial wind turbines con
structed before 2011. Originally, the law reduced the 
taxable value of centrally assessed wind turbines 
(produces electric power for public use) with a ca
pacity of 100 kW or greater from 10 per-cent to 3 
percent of their assessed value, which resulted in a 
property tax savings of 70 percent. Currently, all 
centrally assessed wind turbines with a capacity of 
100 kW or greatcr that are constructed after ~June 
30, 2006, and before January 1, 2015, are valued at 
1.5 percent of their assessed valuc, which results in 
a property tax savings of 85 percent. 1\11 other 
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centrally assessed wind turbines with a capacity of 
100 kW or greater are valued at 3 percent of as
sessed value, which results in a property tax savings 
of 70 percent (prior rule). Construction Inust be 
completed before .January 1, 2015, to be eligible for 
this tax reduction (North Dakota Century Code 
57-06-14.1). 

OklahonUl 

Corporate Tax 
Oklahoma offers a state income tax credit to 

producers of electric power using renewable energy 
resources from a zero-emission facility located in 
Oklahoma. The facility IllUSt have a production 
capacity of 1 MvV or greater. The facility must be 
placed in operation after June 4, 2001, and the 
electricity must be sold to an UllTelated party. The 
amount of the credit varies depending on when the 
electricity is generated and may be claimed for 
electricity generated on or after January 1, 2003, 
during a 10-year period following the date the facil
ity is placed in operation (after June 4, 2001). The 
anlount of the credit ranges from 0.25 centslkWh to 
0.75 centslkWh for 10 years. lIB 3024 was signed in 
June 2010, reinstating the tax credit, but with 
restrictions. Credits will not be paid during 2011 for 
electricity produced from July 1, 2010, thTough June 
30, 2011. Any credits that accrue during that period 
will be paid during the 2012 tax year (~8 Oklo St. 
section 2357.32A and HB 3024). 

Performance-Based Incentive/Other 
Oklahoma offers an income tax credit to the manu· 

facturers of small wind turbines for tax y~ars 2003 
through 2012. OkJ.ailoma mallufact~efl? ofwip.d tur~ 
bines with a rated capacity of~etween 1 kW and 50 
kW are eligible for the credit, but they must agree iri 
advance to allow· their production . and claims to. that 
production to be audited by the Oklahoma Tax Com
mission. The credit amount varies ·based on the tur:
bine's square footage of rotor swept area; Thecre.dit 
was $25 per square foot produced in 2003 i $12.50 per 
square foot produced in 2004, and $25 per square ~o~t 
produced each year from 2005 to 2012. The credIt IS 

transferable during the 10 years following the year of 
qualification. This income tax credit is due to expire 
on December 31, 2012 (68 Old St. section 2357.32B). 

Indiana 

Property Tax 
Systems that generate energy using wind are 

excrnpt frolll property tax. The exemption is allowed 
every year that a qualifying systenl functions (Ind. 
Code section 6-1.1-12-26 ct seq.). 

Perforluance-Based Incentive 
Ind.ianapotis Power & J .ight Co. oilers a feed-in 

tariff as paynlent for the production and renewable 
energy attributes assocwtcd \vith the production 
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fTonl renewable enel-gy facilities. T'he incentive for 
wind facilities is as follows: 

sInall wind facilities (50 k\V to 100 k\N) 14 
centslkWh; 

• nlidsize wind facilities (greater than 100 k\V to 
1 MW) 10.5 cents/k\Vh; and 

• large wind facilities (greater th8Il 1 IVIVv, rnaxi· 
Inurn 10 MW) -~ 7.5 cents IkWh (lURe No. E--IG 
Case 43623). 

Wyo!ning 

Sales Tax: 
The sales of equiprnent used to generate electric

ity froIn renewable resourccs are eXclnpt frOIn the 
state excise tax. The exenlption is Iirnited to the 
acquisition of equiplnent used in a project to ITlake it 
operational up to the point of interconnection with 
an existing transmission grid. Equipment that is 
eligible for this exemption includes wi.nd turbines, 
generating. equipment, control and Illonitoril1g sys
tems, power lines 7 substation equipnlelit, lighting; 
fencing, pipes and other equipnlent for locating 
power lines and poles. Equipment ineligible for the 
exemptioJ} includes tools and other equipment used 
in construction of a new facility and routine' main
tenance activities and equipment utilized or ac
quired after the project is operationaL fIB 215 
(2009) amended· that exemption by establishing two 
separate expiration dates_ For eligible renewable 
energy equipment with a net rating capacity of 25 
kW or less and ~ystems usedyntirely off-grid, th~ 
expir~tion date remaips?-t June 30,2912, as estab
li~hed by~HB 319, (2007). For. eligible renewable 
energy equipment,with a ~et rating. capacity greater 
than- 25 kW, the expiratio.n da~ is Dec,e~ber _?1, 
20ft (Wyo. stat. section39-15-105(a)~viiiXN),Wyo~ 
Stat. section 39-16-105(a)(viiiXC), and HB 215). 

Performance-Based Incentive 
The ~tate Energy Office, a diVi~ion of the -Busi

ness and Industry DiVIsion of the Wyoming Business 
Council, awards· up W$10,000 or 50 percent of the 
installed cost fot . wind systems. The amount 
awarded is $2,000 per kW and the incentives are 
limited to wind systems of 20 k W, of less. 

Kansas 

Corporate Tax 
Kansas provides an investn1ent tax credit for 

some renewable energy facilities constructed be
tween January 1,2007, and Decen1ber :~1, 2011 The 
facility must be owned by the owner of a cmnnlerciaI, 
industrial, or agricultural business and be located 
on the property of that business. The electricity 
produced by the renewable energy facility Inust be 
either llsed on-site or displace curn~nt or future 
electric load. The investment tax credit is equal to 10 
percent of the first $50 lniliion invested in the 

IRI 



Special Report 

Table 3. 
Top Five States for Wind Potential and Production Ranking 

(as of 'lily" 2010) 

Total Power Ranking for Ranking for Renewable 
pYi~tinp" under wind energy wind energy Portfolio 

~J 

construction potential production Standards 
in l\1W 

1 North Dakota ,2: 37 1 10 y* 

2 Texas " 370 2 1 Y 

3 Kansas 0 3 14 Y 

4 South Dakota 210 4 20 y* 

5 Montana 385 0 5 21 Y 

6 Nebraska 153 183 6 25 N 

7 Wyoming 1,101 311 7 13 N 

8 Oklahoma 1,130 381 8 11 N 

9 Minnesota 1,797 673 9 7 Y 

10 Iowa 3,670 0 10 2 Y 

11 Colorado 1,248 552 11 9 Y 

12 New Mexico 597 102 12 16 Y 

13 Idaho 164 125 13 24 N 

14 Michigan 143 20 14 26 Y 

15 New York ., 95 15 8 Y 

*North Dakota and South Dakota have set voluntary goals for adopting renewable energy instead of portfolio standards with 
binding targets. 

project and 5 perc'ent for expenditures above $50 
million. The credit must be claimed in 10 equal 
annual installments and the project must remain in 
service during those 10 years. Any unused creclit 
may be carried forward in subsequent years as a 
deduction. Deductions can be carried forward for up 
to 14 years past the' year the first credit was applied. 
The program is due to expire on December 31,2011 
(Kansas Statutes 79-32, 245). 

Property Tax 

Kansas exempts renewable energy equipment 
from property taxes. The equipment must be actu
ally and regularly used predominantly to produce 
arid generate electricity (Kansas Statute 79-201, 
section 11), 

Performance-Based Incentive/Other 

Kansas may provide up to $5 (nillion in financing 
for a wind manufacturing project. Manufacturing 
companies building wind equipnlent or components 
in Kansas may be eligible for fUlaTIcing through the 
Kansas Department of Cornmerce to support re
search, development, engineering, and nlaJ1Ufactur
ing. To qualify, the project must result in $30 million 
in new investnlents in Kansas, the hiring of at least 
200 new employees within five years, and the COIn
pany nlust pay at least $32,500 of average annual 
compensation per Kansas enlployee, The principal 
and interest payrnents for the bonds aloe retired 
using the payroll tax withholdings created froln the 

/82 

new jobs. This financing is due to expire on July 1, 
2013 (Kansas Statute 74-50, 136). 

Pennsylvania 

Property Tax 
Pennsylvania exempts wind turbines and related 

equipment toward the value of property (72 P.S. 
section 5453.201 et seq.) 

Performance-Based Incentive/Other 
In July 2008 Pennsylvania enacted a broad $650 

million alternative energy bill designed to provide 
support for a variety of renewable energy and en
ergy efficiency technologies. The program will offer 
support for wind technologies in the form of loans, 
grants, and loan guarantees, Eligible wind energy
related applications include energy production fa
cilities and manufacturing facilities for wind tur
bines and other system components, Funds may be 
used for the following: 

• acquisition of land and buildings necessary for 
project construction; 

• clearing and preparation of land to build an 
eligible project; 

• construction or renovation of a building to 
lllanufacture WLl1d systeIllS; 

• equipment purchases for the manufacture of 
wind systenls; 

• purchase, installation, and construction of fa
cilities to produce and distribute wind energy; 

• feasibility studies and project planning; 

State Tax Notes. October 18, 2010 



• permit fees; and 
• adlnillistrative costs associated with an eligible 

project, not to exceed 3 percent of funding. 
Loans are available at a fixed interest rate for 

terms of up to 10 years for equipment or 15 years for 
real estate. Loans for wind energy generation or 
distribution projects are limited to $5 nlillion. 
Grants for renewable energy manufacturing facili
ties are available for up to $5,000 per job created 
within three years of grant approvaL Grants for 
wind energy production or distribution facilities are 
limited to $1 million. Planning and feasibility stud
ies are also eligible for grants of the lesser of 50 
percent of the cost of the study or $175,000. Loan 
guarantees will take the form of a grant that may be 
used in the event of financing default on the part of 
the applicant. Loan guarantees are limited to 75 
percent of the deficiency up to $5 million. The term 
of the grant may not exceed five years. (Special 
Session HB 1). 

Slo.le Tax Notes, October 18, 2010 
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RES Standards 

Eleven of the 15 states that are listed above have 
RES or have set voluntary goals for adopting renew
able energy instead of portfolio standards with bind
ing targets. The four states listed in the top 15 that 
do not currently have renewable portfolio standards 
are Nebraska, Wyoming, Oklahorna, and Idaho. 

\Vithout a national RES, progress for 2010 and 
future years will continue to lag behind expectations 
because inveshnents will go elsewhere. Bode said, 
'the U.S. wind industry is in distress. An RES is a 
critical component to ensure the U.S. wind industry 
thrives." AB shown in Table 1, the growth in 2010 
through July 20, 2010, is far below the growth in 
2009. An RES is essential for creating hundreds of 
thousands of American jobs, increasing American 
independence from foreign oil, and helping to reduce 
carbon emissions. ~ 
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