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Foreword 

 

Upon completion of the segment report (FW-19R-14), which ran from June 1, 1999 through May 

31, 2000,  it was decided to transform this project into technical assistance because of the many 

faceted aspects surrounding the ways and means to protect instream flows / flow regimes 

important to fish and wildlife resources, and ultimately the citizens who appreciate and enjoy 

these resources.  While site specific instream flows are very beneficial , prudent, and  necessary, 

the knowledge base of rivers and the processes necessary to sustain them has increased 

tremendously over the past decade or two. Numerous scientific publications and river studies 

have yielded the fact that natural river systems can and should be allowed to repair and maintain 

themselves in providing healthy and diverse aquatic communities. What we as a society have 

done in the past is attempt to control rivers at all costs. This has led to a false sense of security by 

many, institutionalizing of certain programs, especially federal programs that call for repetitive 

federal bailout of anthropomorphic encroachments onto floodplains and river channels. Many 

have unknowingly placed themselves in harms way because they have this false sense of security 

including the fact that they believe the federal government will come to their rescue when 

mother nature follows its natural hydrologic rhythm/pattern.  

 

As a result of this past mentality, five hydrologic components of a  river’s flow regime are often 

over looked, besides the occasional one hundred year flood. These components are  magnitude, 

frequency, duration, timing, and rate of change. River ecosystems can be damaged and degraded 

by a multitude of human actions. Changing the natural flow regime is one of the most 

devastating ways and causes of declining health in  rivers. The  natural variability of river flows 

is responsible for creating a wide range of habitat types and ecosystem processes that maintain 

the natural biological diversity of aquatic and riparian species dependent upon them. A major 

consequence of this cycle of natural variability is that all species find favorable conditions for 

their life cycle needs at certain times. Like wise, it prevents any one species from dominating.  

 

In addition to the flow regime (hydrology) of a stream or river, four other important components 

must be considered in prescribing recommended flow conditions for riverine ecology. Along 

with hydrology, these other components include geomorphology, biology, water quality, and 

connectivity (Annear et al. 2002 and 2004). Geomorphology considerations include evaluation of 

flows necessary to maintain the dynamic nature of an alluvial channel. Geomorphology factors 

of primary importance are discharge, sediment supply, sediment size, channel width, depth, 

velocity, slope, and roughness of channel materials.  Biological considerations include the range 

of species that can be affected in the river, riparian zone, and floodplain in preparing instream 

flow prescriptions.  Some of the important biological factors to consider include hydraulic 

habitats, life history cues for spawning, feeding, migration patterns, and other  needs.  Water 

quality is often affected by the amount of stream flows.  These can include water temperature, 

dissolved oxygen, and concentration of pollutants.  Connectivity is about the movement, 

exchange, and pathways for organisms, energy and matter through riverine systems. 

Connectivity in a healthy river ecosystem is linear (upstream-downstream), lateral (overbank and 

floodplain), vertical (hyporheic zone of the stream bed), and temporal (timing and duration of 

connections to backwaters, wetlands, floodplain) to meet life cycle needs of riverine species.  

Linear connectivity is often fragmented by dams and other barriers that impede or prevent 

movement of fish.  Lateral connectivity between a river and floodplain habitats is sometimes 
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fragmented by flood control levees.  Temporal fragmentation is usually caused by human 

induced flow management for industrial, agricultural, or municipal water supply uses. Changes 

in stream water quality can also lead to fragmentation of habitats, such as changes in water 

temperature from dam discharges or industrial sites, or discharge of contaminants. 

 

Alternation of the natural flow regime results in numerous physical, chemical, and biological 

changes detrimental to an entire river ecosystem in the long term as well as the environmental 

services provided by healthy streams. Current river management practices often consider only 

one or two important imperiled species and how little water can be left in the river for their 

needs. While it is important to look after their needs, we must not lose sight of the fact that the 

whole river ecosystem is important to sustaining the most important landscape feature in any 

watershed, its rivers and steams.     

 

The United States has passed through four eras of public land and resource management 

(Dombeck et al. 1997). They are (1) settlement and development of the original public domain 

(1789-1834); (2) the public land stewardship era with the resource conservation ethic beginning 

with Theodore roosevelt’s presidency in the early 1900s; (3) World War II and subsequent 

national growth (1941-1962); and (4) the era of environmental laws (1962-1990). From these 

historical happenings, a new fifth era of watershed restoration and collaborative stewardship is 

emerging across the United States.  

 

Postel and Richter (2003) reported that the World Commission on Dams developed a New Policy 

Framework for Large Dams. Among the framework was the recommendation to “Sustain Rivers 

and Livelihoods”. This recognizes that rivers, watersheds, and aquatic ecosystems are the 

biological engines of the planet. They are the basis for life and the livelihoods of local 

communities. A significant portion of society is also coming to the realization that 

human welfare is intimately associated with the health of the ecosystems around them and that 

by protecting rivers we also protect ourselves. 

    
 

 

 

 

 

 

 

 

 

 

 

 

 

Cover photo: Surface water diversion on the Niobrara River in the Nenzel to Anderson Wildlife 

Management Area reach during August 2007. Photo by Gene Zuerlein.  
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PERFORMANCE  REPORT 

 

STATE: Nebraska GRANT NUMBER: FW-19-T-21  

 

GRANT TYPE: Technical  

 

GRANT TITLE: Instream Flow Implementation in Nebraska 

 

PERIOD COVERED: 1 December 2008 through 30 November 2009 

 

STUDY TITLE AND OBJECTIVES: 

 

Study I. Instream Flow Implementation in Nebraska 

 

The overall objectives of this project are to protect and enhance fish and aquatic wildlife 

resources in Nebraska’s flowing waters by: 1) coordinating and providing aquatic technical 

assistance to governmental, individual, and private entities regarding existing and future 

development project impacts on fish and wildlife resources, and 2) coordinating planning 

recommendations and advocating protection of instream flows and related habitat quality for 

public trust natural resources. 

 

1. Objective I-1. The objective is to coordinate and provide aquatic technical assistance to 

governmental, individual, and private entities regarding existing and future development 

project impacts on fish and wildlife resources. 

 

 a. Activity: 

1.  Platte River Recovery Implementation Program (PRRIP). Originally, this Cooperative 

Agreement (CA) was signed by the governors of Nebraska, Wyoming, Colorado, and the 

US Department of Interior (USDI) Secretary on  July 1, 1997 to see if agreement on a 

voluntary, cooperative, phased, basin-wide recovery effort  could be reached for piping 

plover, interior least tern, whooping crane, and pallid sturgeon. As part of the Cooperative 

Agreement, a Governance Committee (GC) was formed to lead the negotiation process. 

The GC consisted of representatives of the three basin states; the Bureau of Reclamation; 

the Fish and Wildlife Service; water users from each of the basin states; and 

environmental groups. The work of the GC concluded in early 2006 with a Final Program 

Document containing direction for all key elements necessary to implement a program to 

manage land and water resources to provide benefits for four “target species” on the river 

in Nebraska; the endangered whooping crane, interior least tern, pallid sturgeon, and the 

threatened piping plover. A study to test the ability of program water to affect lower Platte 

River flows was originally set up to be part of the Integrated Monitoring and Research 

plan throughout calendar year (CY) 2002 but was postponed, possibly until 2007 or later. 

Target flows for the central Platte River have been identified by the US Fish and Wildlife 

Service (USDI, USBR,USFWS 2006). There are two categories of target flows. One 

category is “species flows” designed to benefit particular listed species. Target flows for 

the fish community of the central Platte River reach are included. This category of species 

target flows is presented in Table 1. The other category of target flows are “pulse flows” 
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designed to provide or restore in-channel geomorphological functions. This category of     

pulse target flows is presented in Table 2.  

 

Table 1. Species flows in cfs at Grand Island to sustain the species and their habitat. 

Period Wet year* Normal year* Dry year* 

January 1 - January 31 1,000 1,000 600 

Febuary 1 - March 22  1,800 1,800 1,200 

March 23 - May 10 2,400 2,400 1,700 

May 11 - September 15 1,200 1,200 800 

September 16 - September 30 1,000 1,000 600 

October 1 - November 15 2,400 1,800 1,300 

November 16 - December 31 1,000 1,000 600 

* Wet years defined as the wettest 33 percent, dry years are the driest 25 percent, and 

normal years are all others  

Source: USDI, USBR, USFWS. 2006. Platte River Recovery Implementation Program, 

Final Environmental Impact Statement, Table 3-3 on page 3-10. 

 

 

 Table 1 (continued). Key benefits of species flows for the timeframes identified above. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Period Key Biological Benefits of Species Flows 

January 1 – January 31 Promote winter survival of native fish community and 

aquatic insects. Provide foraging habitat for bald eagles 

and raptors. 

February 1 – March 22 Provide migrating waterfowl and other bird species with 

suitable migration habitat at a time when other nearby 

wetland habitats may be frozen. Form and move ice which 

scours vegetation and shapes the channel. 

March 23 – May 10 Provide whooping crane night roosting habitat. Provide 

channel habitat for water dependent organisms, including 

spawning fish, mussels, and migratory waterfowl, wading 

birds and shorebirds. 

May 11 – September 15 Provide shorebird nests with a degree of protection from 

terrestrial predators. Protect native fish communities from 

losses due to high water temperatures. 

Sept. 16 – September 30 Maintain and prevent loss of native fish community and 

promote survival of fish young-of-year.  

October 1 – November 15  Provide fall migration and roosting habitat for migratory 

bird species, including the whooping crane. Maintain 

aquatic life (e.g. promote growth of young-of-year fish).  

November 16 – December 31 Maintain habitats necessary to support fish communities. 

Provide bald eagle feeding habitat. 



7 

 

 

 

Table 2. Annual pulse flow targets in cfs at Grand Island to keep the river connected to 

the floodplain and maintain hydrology of adjacent wet meadows. 

Exceedance Probability  

(Recurrence Interval) 

Recommended flow  

in cfs 

Notes 

75% (3 of  4 years) 3,100 to 3,600 (Feb-

March) 

 

 

3,000 (May - June) 

 

 

3,400 (May - June) 

 

 

30 day duration for Feb - March 

 

 

 

7 to 30 day duration for May - June 

 

 

10 year running mean of 30 - 

consecutive day exceedance 

 

100 percent (all years) 2,000 to 2,500 

(February - March) 

30 day duration for February - 

March 

Source: USDI, USBR, USFWS. 2006. Platte River Recovery Implementation Program, 

Final Environmental Impact Statement, Table 3-5 on page 3-11. Together the species 

flows and annual pulse flows constitute the “Program Target Flows”. 

 

These target flows are greater than instream flow appropriations currently held by the 

Central Platte Natural Resource District (CPNRD) and the NGPC (Appendix A, Table 1-

3). Target  flows labeled as pulse flows are considered vital to rejuvenate riverine 

processes and functions which sustain  river geomorphology and consequently, the habitat 

diversity needed for species dependent upon the river for their survival. In addition to  

annual pulse flows, peak flows in excess of annual pulse flows are recommended on a 

periodic basis as follows (Table 3).  
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Table 3. Peak flow targets for Grand Island for habitat recovery purposes. 

Exceedance 

probability 

(recurrence interval) 

Recommended flows 

(cfs) 

Notes 

 

 

 

 

20 percent (1 in 5 years) 

 

 

 

 

16,000(February – June) 

5 - day duration 

At least 50 percent of these flows 

should occur between May 20 – 

June 20 

 

May – June preferred for habitat 

benefits 

 

February – June for channel 

maintenance 

 

40 percent (2 in 5 years) 

 

12,000 (February – June) 

 

5 - day duration 

 

10 year running average 

of 5 –consecutive day 

exceedance 

 

8,300 to 10,800 

(February – June)  

 

 

Source: USDI, USBR, USBR, USFWS. 2006. Platte River Recovery Implementation 

Program, Final Environmental Impact Statement, Table 3-6 on page 3-12. 

    

 During 2006, Environmental Services staff participated in meetings with the USFWS 

concerning a draft Fish & Wildlife Coordination Act Report about the proposed 3-state 

CA program. A draft report was reviewed and appropriate comments provided. 

Subsequently, the US Department of the Interior (US Fish Wildlife Service and Bureau of 

Reclamation) issued a Final  Environmental Impact Statement on the proposed 3-state 

program during April 2006. The purpose: to analyze and disclose the environmental 

consequences of the first 13 years increment of the Platte River Recovery Implementation 

Program. Although the river is actually short 417,000 acre-feet of water overall, during the 

first increment, attempts will be directed at replacing 130,000 to 150,000 acre-feet of 

water. Nebraska’s responsibility of the proposed program is part of Lake McConaughy’s 

storage known as the “Environmental Account” (EA) that is required under a FERC 

license. The EA is described later in this document. See Appendix B for a list of high 

priority streams and rivers in need of instream flow protection in Nebraska. Official 

requests for surface water appropriation projects which would have diverted South Platte 

and Platte river water prior to the Nebraska Game and Parks Commission becoming 

involved with a Platte River instream flow application are  illustrated in Appendix C. 

Appendix D contains flow recommendations for streams and rivers using the Tennant 

method.  

 

A May 23
rd

 and 24
th 

, 2008 weather event (Table 4) along the Platte River dumped six to 

seven inches of rain between Lexington and Chapman, Nebraska. This welcome event 

actually occurred during the preferred USFWS channel maintenance pulse flow date time 
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frame and exceeded discharge and volume targets, but it did not have the duration 

recommended in Table 3. Nevertheless, this event could serve as a fair representation of 

the maximum pulse flow that might be achieved by the PRRIP during the first thirteen 

year increment. It might provide an indication of the programs ability to influence channel 

morphology and in-channel sandbars via pulse flows under existing river conditions and in 

the absence of larger scale sediment augmentation and flow consolidation actions. This 

pulse flow resulted in river flows showing up as far downstream as the Highway 81 bridge 

south of Columbus, Nebraska.    

 

Table 4. Pulse flow target and a 2008 natural high flow event discharge & volume 

comparison at Overton, Kearney and Grand Island gages. 

S

o

u

r

c

e

:

 

P

R

R

Source: Platte River Recovery Implementation Program. 2008. Data analysis summary 

report for May 2008 natural high flow event. Prepared for the Governance Committee of 

the Platte River Recovery Implementation Program by the Executive Director’s Office. 24 

pp. 

 

During the current timeframe (1 Dec.08-30 Nov.09) work also focused on reviewing some 

of the central Platte River science studies being developed for the first 13 year increment 

as well as helping shape a meeting of adaptive management practioners called the 

Collaborative Adaptive Management Network (CAMNet). This meeting took place  

during March 2009 in Kearney, Nebraska with emphasis on the Platte River. Learning 

how to collaborate and conduct adaptive management experiments is crucial to the 

learning process and future resource management decisions. Learning from others who are 

involved in ecosystem recovery processes in other parts of the country is also important so 

that sustainability can be achieved in a reasonable and prudent timeframe.  

 

2. Nebraska CA New Depletions Committee (NDC). 

 The NDC is a committee of Nebraska stakeholders concerned with Platte River water 

 rights, groundwater uses, and stream flows. It met monthly for nearly four  years (prior to 

  2005) to develop a  Nebraska plan to prevent future surface and ground water depletions 

to surface water appropriations including NGPC’s instream appropriations and USFWS 

target flows for listed species in the Platte River. This committee is composed of managers 

from seven Natural Resource Districts (NRDs), two public electric power and irrigation 

districts, a ground water user organization, a representative of a municipality, NDNR staff, 

and Fisheries Division staff from the NGPC.  This effort was part of  Nebraska’s endeavor 

to develop its water management plan as part of the three state Cooperative Agreement 

 Flow dates Three day 

minimum 

discharge  

(cfs) 

Three day 

maximum 

discharge 

(cfs) 

Three day 

mean 

discharge 

(cfs) 

Three day 

flow volume 

(ac-ft) 

Pulse flow 

target 

N/A 5,000 5,000 5,000 29,752 

Overton gage May 24-26 3,710 11,200 7,597 45,205 

Kearney gage May 25-27 6,110 13,400 9,667 57,522 

Grand Island 

gage 

May 26-28 6,270 12,900 10,533 62,675 
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(CA) program with Colorado and Wyoming, and the USDI . The success of this effort will 

depend on developing rules and regulations that  provide regulatory mechanisms for 

NRDs to regulate future ground water wells, and the Nebraska Department of Natural 

Resources (NDNR) ability to regulate surface water appropriations to prevent future 

depletions to target flows for instream flow appropriations as well as target flows for listed 

species. During 2003, the NDC  suspended nearly all activity, due to efforts by the 

Governor appointed Nebraska Water Policy Task Force (NWPTF) to develop 

recommendations for changes to Nebraska water laws.  Many of the people serving on the 

NDC were appointed by the Governor to serve on the NWPTF. Environmental Services 

Section staff participated in two 2004 NDNR meetings and the final recommendations of 

the NWPTF to amend Nebraska water laws during the 2004 legislative session. Activities 

of the NWPTF continued to be monitored by Environmental Service Section staff. During 

the 2009 work segment, limited effort was expended on this activity.  

  

 During the current time frame (1 Dec.08 to 30 Nov. 09) the  Central Platte NRD submited 

a Nebraska Environmental Trust grant application entitled Platte Basin Habitat 

Enhancement Plan for $ 6 million dollars over three years. The grant would be used to 

acquire irrigated acres to retire surface water or ground water wells along the river in order 

to increase river flows  in the central Platte River. As previously stated, the first 13 years 

of the implementation phase is geared towards  reducing shortages of water to the current 

target flows of the Central Platte River by an average of 130,000 -150,000 acre feet of 

water per year. The Nebraska Environmental Trust approved $ 1,275,000 for 2009,  

 $ 725,000 for 2010 and $ 1,000,000 for 2011 for a total of $ 3,000,000. The Central Platte 

NRD has implemented a Water Banking System and time will tell if progress is being 

made.                   

 

3. The Cooperative Hydrology Study (COHYST) Committee. 

This committee consists of a coalition of natural resource districts, irrigation and power 

districts, Nebraska Department of Natural Resources (NDNR), and the NGPC that operate  

under an Interlocal Cooperative Agreement. The COHYST sponsors are guiding and 

funding development of a broad based ground water model for the Platte River Basin west 

of Columbus to the Nebraska borders with Colorado and Wyoming. NGPC continues to 

help fund this effort and an Environmental Service Section staff member has served on the 

COHYST committee. Presently, Frank Albrecht and Keith Koupal serve on the 

committee. Nebraska’s New Depletions Committee (NDC) under the Cooperative 

Agreement will utilize the output of the completed COHYST model to finalize 

recommendations for the Nebraska New Depletions program for the State of Nebraska.  

The objective of COHYST is evaluating effects of ground water pumping on Platte River 

flows, including impacts to NGPC’s instream flow appropriations and target flow for 

endangered species.  It is also expected to be a tool for the development of integrated 

water management plans (IMPs) of surface water and groundwater supplies by NRDs and 

the NDNR. During 2005, the COHYST groundwater model documentation was 

independently peer reviewed by Eagle Resources P.A. from Raleigh, N. Carolina. The 

peer review provided recommendations for improving the model and the model 

documentation. COHYST is planning to implement most of the recommendations over the 

next three years.  To meet responsibilities to achieve the objectives in the CA, Nebraska  

will eventually be required to utilize changes in some of Nebraska’s water laws to do 
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integrated management of groundwater and surface water that will control new 

groundwater and surface water depletions and potentially allow the legal transfer of water 

through leasing from users of surface and groundwater to meet target flows for the central 

Platte (Aiken (2002, see Appendix E). During the 2006 and 2007 timeframe, some 

modeling was conducted to assess the obligations on Platte River improvements. See 

Appendix F for ways to implement instream flow protection in prior appropriation 

systems. During the 2009 timeframe, NGPC staff Keith Koupal and Tim McCoy 

participated in working with data bases needed to run modeling scenarios. Because of the 

complexities of ground water modeling, it takes a long time to generate output with the 

computers in hand. Efforts are underway to acquire new computers to  cut down on 

processing time and thus be able to answer questions in a more timely manner. Having a 

functional groundwater model with reasonable acceptance and accuracy is important for 

management purposes because 71,600 aditional acres of irrigation were allowed along the 

Platte River between July 1997 and 2005. The State of Nebraska has agreed to make up 

the water depletions to the central Platte  from July 1997 to the start of the Platte River 

Recovery Implementation Program.This is a sizable quantity of water and it may take a 

combination of avenues to achieve it.  

 

4. Integrated Management Plans (IMP’s) Activities . Areas of the following Platte River 

NRDs were designated overappropriated and fully appropriated after passage of LB 962 in 

2004: North Platte, South Platte, Twin Platte, Tri-Basin, and Central Platte. (Schneider 

2010). The IMPs of the North Platte NRD, South Platte NRD, Twin Platte NRD, Tri-

Basin, and Central Platte NRD were adopted on August 13, 2009.   NGPC staff ( Darrol 

Eichner, TJ Walker, and Al Hanson) were involved with IMPs on the Platte system and 

Ben Rutten was initially involved with the Middle Niobrara NRD for the Niobrara River. 

To date,  IMPs have been approved for the North Platte, South Platte, Twin Platte, Tri-

Basin, Central Platte, Upper Republican, Middle Republican, Lower Republican, and 

Upper Niobrara-White NRDs (Table 5).   

 

 In a January 25, 2008 Department of Natural Resources Order of Final Determination that 

a portion of the Lower Niobrara River Basin was fully appropriated, four NRDs (Middle 

Niobrara, Lower Niobrara, Upper Elkhorn, Upper Loup) and one individual  challenged 

the Order on the basis of being arbitary and capricious, or contrary to law, and therefore 

invalid in whole or in part. Upon due process, and as a result of analysis of the hearing and 

case record, the Director of NDNR upheld his January 25, 2008 Order that a portion of the 

Lower Niobrara River Basin was fully appropriated (Dunnigan 2009, Appendix J). 

Because the NRDs are appealing this December 17th, 2009 Order, an IMP will not be 

initiated until the appeal process is finished, perhaps as long as two years.        
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Table 5. Fully and overappropriated (OA) hydrologically connected surface water and 

groundwater and integrated management plan (IMP) status by NRD as of April 19, 2010. 
 

Basin NRD Determination IMP Effective Date 

Republican Upper Republican 7/16/2004 6/2/2005 & 1/1/2008 

(revised) 

 Middle Republican 7/16/2004 1/18/2005 & 1/1/2008 

(revised) 

 Lower Republican 7/16/2004 6/24/2005 & 1/1/2008 

(revised) 

Niobrara Upper Niobrara 

White 

11/3/2004 6/17/2009 

 Middle Niobrara 1/25/2008  

 Lower Niobrara 1/25/2008  

 Upper Elkhorn 1/25/2008  

 Upper Loup 1/25/2008  

Platte South Platte 9/30/2004 & 

9/15/2004 (OA Basin) 

6/20/2008 & 9/14/2009 

(revised) 

 North Platte 7/16/2004 & 

9/15/2004 (OA Basin) 

9/14/2009 (DNR) 

 Twin Platte 9/30/2004 & 

9/15/2004 (OA Basin) 

9/14/2009 (DNR) 

 Central Platte 9/30/2004 & 

9/15/2004 (OA Basin) 

9/14/2009 (DNR) 

 Tri-Basin 4/21/2006 9/14/2009 (DNR) 

 Platte Basin-Wide 

Plan 

7/16/2004  9/11/2009 (DNR) 

 Upper Big Blue 4/21/2006*  

 

* The fully appropriated portion of the Upper Big Blue NRD is hydrologically connected to 

the Platte Basin. Source: Amy Ostdiek and Steve Gaul, Nebraska Department Natural 

Resources. 
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5. Economic Study of Nebraska Natural Resources. 

    During 2005, NGPC initiated a proposal that included a coalition of private groups, state   

agencies, and political leaders to plan and fund a study of economic values of Nebraska’s 

natural resource amenities (Although not funded via this federal aid project, it has 

implications for keeping instream flows in streams and rivers). A Request For Proposal 

(RFP) was developed and distributed for the purpose of soliciting proposals from qualified 

consultants for the study. ECONorthwest of Eugene, Oregon responded with a proposal 

that was accepted and the study was initiated in September, 2005. The final report 

“Natural-Resource Amenities and Nebraska’s Economy: Current Connections, 

Challenges, and Possibilities” was  completed in August 2006 (Niemi et al. 2006). Focus 

areas of the study included the Valentine area with Niobrara River resources, Missouri 

River amenities of the Omaha area and Ponca State Park, Middle Platte River wildlife 

amenities of central Nebraska, Pine Ridge-White River Region amenities, Ponca State 

Park area and wetlands, and Lake McConaughy. This effort was chaired by the Fisheries 

Division Administrator, Environmental Service Section Staff assisted in this endeavor. For 

another example of economic responses to protection of ecosystems, see Niemi (2002). 

More and more, the benefits of keeping streams and rivers healthy with adequate flows to 

provide ecosystem goods and services and generate economic activities is being realized. 

In addition during 2009, the start of the updating of the Principles and Standards was 

initiated by the Council on Environmental Quality. During 2010/11 the value of ecosystem 

goods and services will become embedded as National objectives in the Principles and 

Standards.  

  

6. Lake McConaughy Environmental Account (EA). 

One of the Federal Energy Regulatory Commission’s (FERC) conditions for the Central 

Nebraska Public Power and Irrigation District (CNPPID) and Nebraska Public Power 

District (NPPD) hydro-power licenses involves a block of storage water called an 

Environmental Account (EA) in Lake McConaughy (10 % of the legally storable inflow 

into Lake McConaughy between October 1 and the end of April the following year, up to 

100,000 acre-feet of water) can be released as needed to augment flows in the central 

Platte River for habitats needed by federally listed species, including fish and aquatic 

invertebrates used as food.  Such releases also benefit many other species using the river. 

The USFWS office, located in Grand Island, provides a staff person to be the EA manager 

to make the day to day decisions on how much water should be released from the Lake 

McConaughy EA to help meet target flows for listed species in the central Platte River. 

The EA manager meets twice annually with an advisory group called the Environmental 

Account Committee (EAC) which provides advice on the annual operating plan for the 

EA. The EAC has biological representatives from two power and irrigation districts, the 

Audubon Society, the Platte River Whooping Crane Maintenance Trust, Bureau of 

Reclamation, NDNR, and the NGPC. A Fisheries Division staff person from the 

Environmentral Services Section is the NGPC representative on the EAC.   

 

 During 2001, approximately 90,000 acre feet of EA storage water was available, 74,000 of 

which was released to augment flows in the central Platte River reach. Most EA releases 

went  to improve low summer flows for fish habitat in the river. On October 1, 2001 there 

was 27,343 acre-feet left to carry over into 2002. Over the winter season an additional 
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46,557 acre-feet was added to the EA from inflows to give a total of 72,268 acre-feet in 

the account. However, some is lost to evaporation during storage and the transportation 

process. During 2002, a total of 42,843 acre-feet was released for the Platte River. 

Subsequently, there was 26,302 acre-feet of water available as carryover in the EA of 

Lake McConaughy for use during 2003. The EA accrued 38,857 acre-feet during the 

October 1, 2002 to May 1, 2003 non-irrigation season.  This accrual combined with 

unused EA carry over from 2002, minus evaporation/seepage losses, resulted in a total EA 

volume of 58,787 acre feet at the start of the WaterYear 2003 irrigation season (May 1 to 

Sept. 30), slightly less than the 64,000 acre feet predicted.  No EA releases were made 

during 2003,  2004, and 2005 nor are any planned for in 2006. The EA account reached 

about  107,000 acre-feet of water on May 1, 2005. The USFWS EA Manager decided to 

save the water in the EA to carry over into 2006, but may not activate the EA during 2006. 

The USFWS did not implement tentative plans to augment May or June 2005 flows for up 

to 3 days with a pulse flow of 3,000-4,000 cfs at Grand Island to assist with reducing 

vegetation encroachment in the active channel of the river. This plan is being delayed until 

some North Platte River channel capacity conveyance problems are resolved and an 

adequate monitoring plan can be implemented to document the benefits of the pulse flow 

releases. Never-the-less, two meeting were held during 2006 to discuss options, but no 

releases were planned. As of September 30, 2006 the EA had accrued a total of 114,182 

acre-feet of storage to carryover into 2007. During 2007 serious consideration to a spring 

augmentation /release was curtailed because of technical matters related to the delivery of 

water through the system. During 2008, no EA water was released from Lake 

McConaughy, but a local rain event on May 23
rd

  and 24
th

  resulted in substantial flows in 

the central Platte as previously discussed.   

 

During April 2009, the USFWS in coordination with the PRRIP and several key partners, 

implemented an initial “flow routing test” to prepare for future short duration high flow 

releases.  The test involved releasing Environmental Account (EA) water stored in Lake 

McConaughy in coordination with other reservoir releases and re-regulation of water by 

Nebraska Public Power District (NPPD) and Central Nebraska Public Power and Irrigation 

District (CNPPID) to increase elevated river flows in the central Platte River at Overton, 

Nebraska (PRRIP and USFWS 2009). Specific objectives were identified and evaluated 

regarding getting water through the confluated system downstream to the central Platte. 

The test took place from April 9
th

 through April 19
th

. About 22,000 acre-feet of EA water 

was released over 8 days. Approximately 16,500 acre-feet was routed down the North 

Platte River, with the remaining 5,500 acre-feet routed through NPPD’s canal system and 

returned to the South Platte River channel above CNPPID’s Supply Canal Diversion Dam. 

The important aspect of this test was that different organizations were collaborating and 

assessing key factors to preparation for spring pulse flows in future years. As of December 

2009, there was 107,775 acre-feet of water in the EA account. 

  

7. The Lower Platte River Pallid Sturgeon and Sturgeon Chub Task Force (PS Task Force). 

The PS Task Force provided funding assistance for research in 1999 in order to provide 

NGPC with information to develop a flow regime for establishing and maintaining 

habitats necessary for pallid sturgeon and sturgeon chub in the lower Platte River. The PS 

Task Force was comprised of 15 state and local government subdivisions that operated 

under an Inter-local Cooperative Agreement and have pooled financial resources to fund 
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a five year study by Dr. Ed Peters from the University of Nebraska which was initiated in 

2000. The fourth year of the 5-year project received funding support from the State 

Wildlife Grant program which is administered by the NGPC. The final year of the project 

received funding from the State Wildlife Grant as well as the Nebraska Environmental 

Trust Fund. The NGPC  is a funding partner and chairs (Assistant Director) the PS Task 

Force.  In January 2003 and in July 2004, the PS Task Force met to receive updates on 

research progress and administration of new surface water appropriations in the basin.  

The summer meeting was held at Aksarben Aquarium near Gretna, Nebraska.  Several 

presentations were given by federal and state biologists (USGS, USACOE, USFWS, 

NGPC) on Missouri River and pallid sturgeon research in the basin.  A short field trip on 

the lower Platte River was guided by Dr. Ed Peters to demonstrate sampling methods. 

During 2005, the PS Task Force held meetings in January (Lincoln), April (Columbus), 

August (Columbus), and October (Ord). Environmental Service Section members 

continued serving on this group and its subcommittees. In this segment the Task Force 

approved subcommittee recommendations for a professional peer review of Dr. Peters 

draft report; received the draft report along with a presentation of the findings of Dr. 

Peters in April; in August rejected the draft report as written and directed it to be 

amended by deleting some chapters and some conclusions and recommendations. At the 

last 2005 meeting the PS Task Force agreed to a contract with Dr. Peters for redrafting 

the report (Parham et al. 2005); and extended the PS Task Force Interlocal  Agreement 

until October 2007. During 2006, the PS Task Force met to make plans for disposition of 

the final report and voted to officially end the task force in October 2007. Dr. Ed Peters 

completed the final report entitled “Pallid sturgeon and sturgeon chub in the lower Platte 

River 2000-2004” (Peters and Parham 2007) for the PS Task Force which was accepted at 

a June 23
rd

, 2006 meeting. This report has been printed and CDs produced for distribution 

to PS Task Force members. The PS Task Force members were also advised that the 

NGPC planned to fund a publication of the full and complete research in a NGPC 

Technical Series report (See item 8). 

 

8. NGPC Technical Series Report-Lower Platte River Sturgeon Research Report 

In May 2006, NGPC contracted with Dr. Ed Peters to prepare his full Platte River  sturgeon 

research report entitled “ Ecology and Management of Sturgeon in the Lower Platte River, 

Nebraska” for publishing in the NGPC Technical Series. Completion was  planned for 

October 2007 and for the most part a preliminary report (Peters and Parham in press) was 

finished. It contains  recommendations for instream flow requirements for sturgeon species 

in the lower Platte River. Two important components will be the lower Platte River Habitat 

Availability Model and the lower Platte River Connectivity Model. An educational article 

presenting an overview of instream flows in Nebraska was also published during August 

2007 in a statewide monthly newspaper called Prairie Fire. The title of the article was: 

Remember our rivers! An overview of instream flows in Nebraska (Zuerlein 2007). During 

late 2007, editorial work on the draft Nebraska Technical Series 18 report continued and in 

February 2008 the final was published by the NGPC and distributed.  Because of 

Nebraska’s restrictive instream flow law and the need to protect what is left of the natural 

spring varability in the Platte below Columbus, geomorphological river features such as 

sandbars and sufficient water depth for sturgeon to make a spawning run upstream need to 

be protected (Parham 2008). Not only will these flows help listed species but many other 

riverine sport and prey species as well. Information from the above reports will be used 
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extensively to support continued protection of instream flows in the lower Platte.  

 

 9. Merritt Reservoir  

 During 2005, the AID withdrew its application for a title transfer of Bureau of 

Reclamation (BR) lands associated with Merritt Dam on the Snake River and water 

delivery system to the irrigated lands. This action then initiated an application for renewal 

of water service contracts. The Snake River is a south bank tributary of the Niobrara River 

in Cherry County. The Bureau of Reclamation initiated meetings with AID officials and 

NGPC staff will be involved in a federal environmental assessment (EA) of the multiple 

resources involving Meritt Reservoir, the downstream cold water fishery of the Snake 

River (tributary to the Niobrara River), and the multiple resources values of the Niobrara 

River below the confluence of the Snake River during the process. The 75 mile reach of 

the Niobrara River from Valentine downstream to the Highway 137 is a federally 

designated Scenic River reach (Within it, 30 miles from Valentine down stream to the 

Norden Bridge is a premier canoeing and floating stretch) that passes through a federal 

wildlife refuge, state wildlife and state park areas, and is the most popular canoeing river 

in Nebraska. NGPC will seek ways to improve instream flows for brown and rainbow 

trout in the lower reach of the Snake River downstream of Merrit Dam. During 2006, the 

Bureau Reclamation successfully negotiated a contract for water service with the 

Ainsworth Irrigation District. This contract calls for a “minimum pool elevation” and an 

allocation of  2,000 acre-feet of storage for managed releases to the Snake River 

downstream of the dam for cold-water fishery enhancements. The release of water for 

trout resources in the Snake River will be at the request of NGPC and coordinated with the 

Bureau of Reclamation. The Bureau also agreed to conduct a flow/water temperature 

modeling effort to help provide NGPC with guidance for river releases. Agreements of 

this type are good for trout management purposes in the lower Snake and could be used to 

meet legal requirements for instream flow protection in the future, possibly even summer 

flows for recreational floating in the Niobrara National Scenic River reach.             

 

b. Significant Deviations:  None 

 

c. Recommendations: Consider contracting for needed services when appropriate. 

 

d. Cost: Budgeted  $  43,600    Actual:  $  62,085  
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2. Objective I-2.  The objective is to coordinate planning recommendations and advocate 

protection of instream flows and related habitat quality for public trust natural resources. 

 

a. Activity:  

Nebraska  is blessed with a wealth of water, both surface and ground. During the 1800s 

and 1900s development of these resources was extensive. However, protection of flow 

for instream uses and purposes is only just beginning because of the environmental 

laws passed in the 1970s and the fact that we are coming to grips with the realization 

that for sustainability of our quality of life, healthy ecosystems are vital. Managing 

water conjunctively is increasingly being focused on. A 1998 Report of the Western 

Water Policy Review Advisory Commission entitled: Water in the West stated that 

federal objectives have shifted from maximizing water development to promoting 

sustainable use (WWPRAC 1998). Not only this, but increasing the usable supply of 

water as well as making efficient use of the available supply, from controlling rivers to 

restoring their natural functions and processes where possible, from concerns about 

quantity to concerns about quality as well. The Chapter 6 Findings and 

Recommendations of the above report are especially helpful in delineating hard facts, 

principles of water management; and recommendations on integrating river basins and 

watershed governance, meeting obligations to tribes, resource management and 

restoration, management of water and water facilities, protecting productive agriculture 

communities, improving decision making and reducing conflict. In summary, the winds 

of change on how we view and manage water resources are starting to blow again.  

 

Changing the magnitude, frequency, timing, duration, and rate of change of a river has 

ecological responses which are described by Poff et al. (1997). On May 15, 2001 while 

the Administration of the NGPC  was conducting a Fisheries Division staff meeting in 

Lincoln,  the topic of instream flows emerged.  Discussion of the merits of this 

endeavor were elaborated upon, especially the value of the recently obtained  NGPC 

instream flows to the USFWS target flows being advocated in the Platte River 

Cooperative Agreement. When Director Amack was asked which river or stream was   

going to be selected for  instream flow work  next, he immediately stated that staff 

should “Pick One” and start the process. See Appendix B for a list of high priority 

streams and rivers in Nebraska.  

 

  In November 2005, at the request of Director Rex Amack, the internal Instream Flow   

Coordination and Review Committee (IFCRC) met to discuss instream flow issues   

and the potential for new initiatives on Nebraska streams and rivers. The Director 

opened the  meeting and informed the group that the Nebraska Game and Parks 

Commission fully supports the existing agency instream flow appropriations and 

current statutes. A legislative proposal from natural resource districts and other water 

development interests to seek 2006 amendments to instream  statutes that would 

seriously weaken current and future instream protection for fish,  wildlife, and 

recreation was discussed. Also discussed were other streams and rivers  where instream 

flow initiatives could be started. Future instream flow initiatives  would be a factor in 

determinations of fully appropriated status of other river basins. The IFCRC drafted a 

recommendation for future direction of instream flow efforts for  the NGPC Director. 

Due to continued state budget shortfalls for the Nebraska  Department of Natural 
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Resources, the NGPC entered into a joint funding agreement with the U.S. Geological 

Survey to help fund one-quarter of the annual cost of operating the North Bend 

streamflow gaging station (October 1, 2002  to September 30, 2004). This gage is one 

of the Platte River gages used by the NDNR to protect instream flows held by the 

NGPC on the lower river.    

  

Drought. Due to a severe drought in the mid-west and the Platte River Basin in 

particular, portions of the North Platte, South Platte, and Platte River proper in 

Nebraska went dry during 2002. Portions of the Platte also went dry during 2003, 2004, 

2005, 2006 and 2007. Like floods, droughts are at the other end of the natural event 

spectrum, but anthromorphic devlopments across the landscape often exasperate river 

conditions during times of drought.  

 

Nebraska’s surface water laws are governed by the “First in Time is First in Right”  

doctrine while ground  water is governed by “Correlative Rights or Share and Share 

Alike”. Surface water appropriations are administered and regulated by the Nebraska 

Department of Natural Resources (NDNR 2002a). Ground water wells are administered 

and regulated primarily by local (i.e. river basin) NRDs. During 2002, a surface water 

appropriator  who owns land along Pumpkin Creek filed suit in the District Court of   

Morrill County against the Nebraska Department of Natural Resources (Spear T. 

Ranch, Inc.,  plaintiff  v. Nebraska Department of Natural Resources,  defendant) for 

not protecting his surface water appropriation from ground water irrigators in the 

Pumpkin Creek Basin. During 2003, the same surface Pumpkin Creek appropriator also 

filed suit against the groundwater irrigators upstream of his land for interfering with his 

surface water supply and sought  damages. The District Court ruled that it did not have 

jurisdiction to settle the case and the complaint would have to be taken to the local 

NRD. This decision was appealed to the Nebraska Supreme Court (2005, Appendix G) 

which ruled in 2005 the Spear T. Ranch could sue groundwater pumpers. The catch was 

that the individual surface water appropriator would have the burden of proof to prove 

that groundwater pumping was responsible even though well development materalized 

well after surface water appropriations were granted. The Pumpkin Creek parties settled 

out of court and no comprehensive legislation was enacted because of it (Hendee 2009). 

In Nebraska, there are over 8,000 surface water appropriations which divert surface 

water from streams and rivers and well over 104,000 irrigation wells pumping ground 

water. The lag effect of ground water pumping in hydrologically connected areas for 

streams and rivers is yet to be felt and undoubtedly, many challenges lie ahead to 

protect our streams and rivers because of the extensive development and lack of 

comprehensive protection for instream flows.   

  

Federal and state listed threatened and endangered species are another avenue to seek 

protection of flow regimes conducive to protecting riverine habitats, particularly on an 

interstate or watershed basis. When this occurs, state water laws often have to be 

modified.  

 

Nebraska Water Policy Task Force (NWPTF). 

During 2001, the Nebraska Legislature passed Resolution 166 which established a   

NWPTF with 49 representatives from various stakeholder groups, including two 
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representing recreation interests and two representing environmental interests, but no 

representative from the Nebraska Game and Parks Commission. Specifically,  the 

NWPTF was mandated to: 1) Review the Laws 1996, LB108 (Groundwater 

Management Act), to determine what, if any, changes are needed to adequately address 

Nebraska’s conjunctive use management issues; 2) evaluate the utility of allowing 

temporary water transfers and if deemed useful, to draft legislation and procedures for 

authorizing and implementing a temporary water transfer law; 3) evaluate the utility of 

authorizing additional types of permanent water transfers and, if deemed useful, 

develop draft legislation and procedures for authorizing and implementing additional 

types of permanent water transfers; 4) reach a determination as to the usefulness of 

water leasing or transfers and develop a potential water banking system that would 

facilitate the temporary or permanent transfer of water uses; and 5) reach a 

determination as to what other ways, if any, inequities between surface water users and 

ground water users need to be addressed and identify potential actions the state could 

take to address any such inequities.    

  

 The NWPTF  convened in mid-2002 and met quarterly  until December 2003 to prepare 

recommended changes in water policy and water law to better address various conflicts 

between surface water users and groundwater users. An Executive Committee of the 

NWPTF met monthly during this period, and various subcommittees were formed to 

assist with various issues.  Environmental Service Section staff attended nearly all 

NWPTF, and Executive Committee meetings and most Surface Water Subcommittee 

meetings to provide information and recommendations that would benefit fisheries, 

wildlife and outdoor recreational interests, especially instream flow appropriations for 

fish and wildlife.  The final report of  the NWPTF  was completed in December 2003 

and contained recommended changes to the Nebraska Groundwater Management Act 

and Surface Water Statutes. Subsequently LB 962 was formulated and passed during 

the Legislative Session on April 13, 2004. The NWPTF continued meeting on various 

water law issues during 2005 to review various recommended amendments to Nebraska 

water law. Of major interest to the NWPTF was getting adequate funding for NDNR 

and natural resource districts to deal with overcoming depletions in the Republican and 

Platte River basins. Another proposal of major interest to NGPC is one that would put a 

much lower flow cap (Exceedence Level of 80 rather than current 20) on existing and 

future instream appropriations. Environmental Service Section staff evaluated this 

potential threat to instream flow protection in Nebraska. In addition, section staff are 

participating with the Assistant Director in meetings with a subcommittee of NWPTF 

members to resolve issues of concern on the lower Platte. What flow regime is needed 

to geomorphically maintain natural habitat diversity and recreational attributes which 

might prove useful in Integrated Management Plans (IMPs) are contained in Appendix 

D. Aspects of LB 962 include provisions for the following points: 

 

 Provides a proactive approach for the NDNR to evaluate river reaches to determine 

if they are fully appropriated. A finding that a stream is fully appropriated will initiate a 

temporary moratorium (Stay) on new groundwater wells, new surface water 

appropriations,  and expansion of irrigated acres, and provide time to complete studies, 

develop integrated management plans (IMPs) in coordination with the local NRD, and 

provides for a dispute resolution process. To date, Annual Evaluation of Availability of 
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Hydrologically Connected Water Supplies reports have been issued for 2006, 2007, 

2008, and 2009 (see NDNR web site http://dnr.ne.gov). Generally, the NDNR goes 

through an administrative process where the annual basin report specifies a preliminary 

determination in December. Then, three public meeting are conducted and a final 

determination made as to whether or not a basin is fully appropriated. 

 Provides that groundwater use can be regulated to protect all impacted surface water 

rights (including instream flow rights).  

 

 Provides that NDNR can issue temporary and permanent permits that either change 

the location for surface water use or change the type of permit to another type, through 

an approved lease agreement up to 30 years. No permanent transfers of surface or 

groundwater use is permitted if the change is to a different preference of water use, for 

example an agriculture use is changed to an industrial or domestic use of water. 

 

 Provides that the consumptive part of a surface water appropriation (e.g. change 

from irrigation) can be leased for a different purpose (e.g. instream flow, wetland 

enhancement, municipal, industrial) for up to 30 years. 

 

 Allows NRD’s to grant approval to transfer groundwater from overlying land to 

other locations for other beneficial uses including environmental purposes. Extends the 

period of allowable non-use of surface water appropriations from 3 years to 5 years 

before such rights can be cancelled. 

 

 Extends the period of non-use with excusable reasons (e.g. Conservation Reserve 

Enhancement Program enrollment) from 10 years to 15 years. 

 

 Extends the period from 10 years to up to 30 years (possibly longer) of non-use 

before cancellation of surface water right when water is unavailable, and if the basin is 

over appropriated and an IMP is expected to restore surface water use.  

  

 Many of these recommendations could be useful for the State of Nebraska if it 

completes development of a program for  meeting USFWS target flows for habitats 

supporting listed species in the central Platte River reach. Passage of LB 962 during 

2004 resulted in a major re-evaluation effort in the upper Platte River Basin. Portions of 

the Platte River Basin near Elm Creek to the Wyoming/Colorado border were declared 

over appropriated. The NRDs in this over-appropiated area of the basin and the NDNR 

have initiated a basin-wide stakeholder group to develop a basin-wide IMP to improve 

water supplies sufficient to return that part of the basin to fully-appropriated status. 

Most of the remainder of the basin west of Columbus, Nebraska to near Elm Creek is 

considered fully appropriated. As a result, five natural resource districts within this 

portion of the Platte Basin west of Columbus have issued moratoriums on new wells 

and new irrigated acres. These NRDs in collaboration with the NDNR and other 

stakeholders have initiated efforts to develop IMPs for the Platte River Basin west of 

Columbus. The Nebraska Game and Parks Commission is a stakeholder in Platte River 

water issues. The agency has instream flow appropriations for fish and wildlife 

resources, a state fish hatchery dependent mostly on surface water, numerous state 

http://dnr.ne.gov/
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recreation areas and wildlife management areas along the river and associated lakes and 

reservoirs in the basin. Fisheries Division Environmental Service Section staff initiated 

actions to involve District fishery staff in collaborating with NRDs and NDNR in this 

process. In over-appropriated areas of the basin, efforts are directed at improving 

conditions to a fully-appropriated condition. Such efforts would help restore some 

depletions to instream flow appropriations on the Platte River.  

 

 LB 962 and actions by the Nebraska Department of Natural Resources also resulted in 

other river reaches and river basins being declared fully-appropriated, thus triggering 

temporary moratoriums on new irrigation well development and new irrigated acres 

pending development of integrated management plans (IMPs) by natural resource 

districts in those basins. The basins affected by these actions are the Republican River 

Basin, the Niobrara-White River basins, and the Platte River from Elm Creek to 

Columbus, Nebraska. Fishery staff in those areas have also been involved in providing 

technical assistance. The Lower Loup NRD noted it was close to being declared fully 

appropriated by the NDNR. Therefore it voluntarily initiated a moratorium on new 

wells, and requested a moratorium on new surface water permits, and initiated actions 

to develop an IMP for its part of the Lower Loup Basin. Note: considering that only 2 

% of Nebraska’s fishable stream and river miles have  instream flow protection to date, 

one shortfall of LB 962 is that there is no mandatory requirement when developing an 

Integrated Management Plan to plan and provide for base flows or instream flows for 

fish, wildlife, or recreation or the numerous other ecosystem amenities rivers and 

streams provide. The result could very well mean that the State of Nebraska and 

political subdivisions (NRDs) will have to raise taxes  to purchase back what was 

public trust water, similar to what is happening in the Republican and Platte River 

Basins. The State of Nebraska has agreed to make up for depletions to the Platte River 

which occurred since July 1997 as part of their contribution to the Platte River 

Cooperative Agreement (now Platte River Recovery Implementation Program).  

 

 Neuman (2000) did a pretty thorough job of reviewing the present status of instream 

flow protection in the Western United States. The title of her scientific paper  is: 

“Implementing Instream Flow Protections In Prior Appropriation Systems: Continuing 

Challenges” (Appendix G). She also delineates ways to protect instream flow values 

using the public trust doctrine, state wild and scenic river legislation, federal reserved 

water rights, the Endangered Species Act, the Clean Water Act, and conversion of 

senior consumptive rights to instream flows. Other authors (Silk et al. 2000) have 

advocated consideration of upside-down instream flow water rights. Under this 

conceptual framework, a certain level of water development is specified and then the 

remaining flows in a river or stream are protected. Conventionally, instream flows 

protect up to a certain amount of flow, but if there is any unappropriated flow left, it is 

subject to development/further appropriation. Interstate compacts are another way to 

help ensure river water flows downstream by apportioning flows between states. 

Nebraska was in litigation proceedings against Wyoming over North Platte River flows 

since 1986 and the Kansas v.  Nebraska and Colorado over Republican River flows 

since 1998. Both have now been settled. See Issue 1 (NDNR 2000) and Issue 2 (NDNR 

2001) of the Nebraska Department of Natural Resources’s  newsletter. On November 

13, 2001 the U.S. Supreme Court approved the settlement of the lawsuit between 
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Nebraska and Wyoming over administration of waters in the North Platte River (NDNR 

2002b, Issue 8). This decision favored Nebraska interests by placing new restrictions on 

ground water use and development in Wyoming that affect  Nebraska’s apportionment 

of Platte River flows. In May of 2003 the U.S. Supreme Court approved a settlement of 

the Republican River Compact dispute (Kansas vs Nebraska, Colorado). The key points 

of the settlement ruling are: 1) Waives and forever bars past claims of damages to 

Kansas; 2) Counts depletions from evaporation of all small impoundments (15 acre-feet 

or more) and all groundwater use that is determined to deplete stream flow as part of a 

states consumptive use, but also gives Nebraska credit for any water imported into the 

Republican Basin from surface water projects on the Platte River; 3) Provides Nebraska 

with more flexability in water accounting by applying 5-year running stream flow 

averages during normal water years and 2 to 3-year averages in water short years for 

measuring compliance with compact agreement flows. 

 

 It is expected that Nebraska should be able to maintain most, if not all, of its existing 

uses in normal years. In water short years, which occur 25-33% of the time, Nebraska 

will have to reduce consumptive use to stay in compliance with the compact. A 

significant portion of the new Compact implementation responsibilities will fall to the 

Republican River Basin NRDs. The Upper, Middle, and Lower Republican NRDs have 

already implemented moratoriums on new wells and in conjunction with the NDNR 

have completed the first integrated surface and ground water management plans in 

Nebraska (available on NDNR web site www.dnr.ne.gov ). However, at the present 

time, there is a lingering dispute between Kansas and Nebraska over provisions of the 

Republican River Compact dwelling on Kansas assertion that Nebraska has over used 

its allotment of Republican River water. During 2008 both parties were under going 

mandatory arbitration. If no solution can be  found, Kansas has threatened to go to the 

U.S. Supreme Court. LB 701 was passed to allow local NRDs in the Republican Basin 

to assess additional property taxes to support purchase of water to satisfy compact 

requirements, but local property owners sued the State of Nebraska based on the 

contention that they should not be singled out to help meet a state responsibility. The 

litigation case is scheduled to reach the Nebraska Supreme Court. 

 

Missouri River Flow Activities/Bi-model Spring Pulses. 

The USACOE recently completed a National Environmental Protection  Act (NEPA) 

 process regarding the Master Manual (USACOE 2004). This process was an effort to 

bring balance to the system which was being principally managed for past dominant 

commercial uses such as navigation. Future uses associated with quality of life 

economic growth will increasingly rely upon changes needed to enhance the physical, 

biological, and chemical components of the ecosystem. Eventually this will lead to 

restoration of a more natural flow regime beneficial to piping plover, interior least tern, 

pallid sturgeon and other associated riverine species. Although some are highlighted 

species, the entire system is in need of a revamped water management scenario which 

would be beneficial to all species dependent upon the ecosystem. On November 8
th

, 

2001 agency testimony was provided to the USACOE at a public meeting in Nebraska 

City regarding an appropriate flow regime alternative which would benefit fish and 

wildlife species on the Missouri River. An important point to note here is that for the 

most part Tribal and Indian Water Rights have not been quantified for the 28 Tribes 

http://www.dnr.ne.gov/
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residing within the Missouri River Basin. Eventually Tribal Water Rights will have a 

bearing on management of the flow regime for the Missouri River. Note: During the 

summer of 2002, the National Research Council (NRC 2002) released  it’s scientific 

report regarding the poor condition of the Missouri River ecosystem. Among its many 

statements were the following:  

 

“Degradation of the Missouri River ecosystem will continue unless some portion of 

the hydrologic and geomorphic processes that sustained the preregulation 

Missouri River and floodplain ecosystem are restored-including flow pulses 

that emulate the natural hydrograph, and cut-and-fill alluviation associated 

with river meandering. The ecosystem also faces the prospect of irreversible 

extinction of species.” (pg 3 last paragraph) 

 

On November 7, 2002  American Rivers, the National Wildlife Federation, the North 

 Dakota Wildlife Federation, the South Dakota Wildlife Federation, the Nebraska 

Wildlife Federation, the Iowa Wildlife Federation, and the Kansas Wildlife Federation 

filed a 60-day Notice of Intent to sue the USACE and USFWS for violations of the 

Endangered Species Act, the Flood Control Act, and the Administrative Procedure Act 

based on past operations, and the 2002-2003 Draft Annual Operating Plan.  

 

 Although the USACE was poised to issue a Record of Decision (ROD) for revision of 

the Master Manual (including a new life giving flow regime change) in time to meet a 

March 2003 deadline, political intervention at the highest level in the United States  

resulted in termination of this process in the short term. As a consequence of this 

intervention, in July the USACE issued a new Biological Assessment (BA)(USACE 

2003a) because they believed there were components of the USFWS 2000 Biological 

Opinion (over 500 scientific references and peer reviewed) that were not reasonable and 

prudent. In November 2003, in response to the new BA, a different  team of USFWS 

scientists started formal Section 7 consultation and were empowered to write an 

Amendment to the 2000 Biological Opinion (B.O.)(USFWS  2003b). On December 16, 

2003 the USFWS issued their formal opinion under Section 7 of the ESA (USFWS 

2003c). This Amendment to the 2000 Biological Opinion was relatively quick in 

coming because the USACE accepted almost all of the Reasonable and Prudent 

Alternative (RPA) from the 2000 Biological Opinion. The Amendment decision 

included addressing system sedimentation issues, particularly on the upper end of 

Lewis and Clark Lake. Although jeopardy for the least terns and piping plovers was not 

found this time around, a jeopardy opinion was found for the pallid sturgeon. New 

elements to the Reasonable and Prudent Alternative for pallid sturgeon included a 

default flow regime out of Gavins Point Dam that would achieve a bimodel spring  

pulse and a lower summer flow, specifically at or below 25,000 cfs out of Gavins Point 

Dam. Although a default flow regime was accepted as necessary (Appendix H), there 

was latitude to tweak it if basin stakeholders could come together and fashion a more 

acceptable spring rise as a starting point. Two years were allowed for re-evaluation, but 

it must be in the 2006 USACE Annual Operating Plan (AOP). The Record Of  Decision 

(ROD) regarding the Missouri River Master Water Control Manual Review and Update 

was completed and effective when BG William T. Grisoli signed it on 19 March 2004.  
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In the litigation process (American Rivers et al., plaintiffs  v. United States Army Corps 

of Engineers, et al., defendants), on July 12, 2003 the United States District Court for 

the District of Columbia (2003) issued a preliminary injunction requiring the USACE to 

undertake specific actions to modify its management of the Missouri River to avoid 

irreparable harm to three species protected by the Endangered Species Act. The 

injunction sought by the Plaintiffs was an effort to enforce flow modification provisions 

of the 2000 comprehensive Biological Opinion issued by the USFWS regarding the 

Master Manual. These flow modifications were confirmed as necessary by the National 

Academy of Science, all of the basin fish and wildlife management agencies, and a 

separate independent panel of scientists.  Specifically, the 2000 Biological Opinion 

required the USACE to reduce flows from Gavins Point Dam to 21,000 cfs by July 15
th

, 

2003, hold this flow until August 15
th

, and then increase flows to no more than 25,000 

cfs until September 1
st
. The USACE’s 2003 Annual Operating Plan sought to avoid 

these flows. Because of legal maneuvering, implementation of the lower flows was 

delayed until August 12, 2003. On that date, river flows were reduced to 21,000 cfs for 

three days. This is the first time in almost 50 years that summer flows were reduced to 

this level. This pattern of lower summer flows used to be the norm. Although it lasted 

only three days, it did demonstrate that environmental friendly flows were possible. 

Because of this litigation and the 2003 Amendment to the 2000 Biological Opinion, the 

USACOE was on notice from the United States District Court for the District of 

Minnesota, Case No. 03-MD-1555 (PAM), to formulate a Record of Decision (ROD) 

on the Master Manual by March 19th, 2004. The Division Engineer, BG Grisoli, signed 

the ROD on this very date. 

     

During 2005 the U.S. Institute for Environmental Conflict Resolution, a part of the 

Morris K. Udall Foundation, an independent federal agency of the Executive Branch of 

the United States Government was hired by the Corps of Engineers and Fish and 

Wildlife Service to conduct a collaborative effort to develop a spring rise/pulse for the 

Missouri River between basin stakeholders and the federal government. The U.S. 

Institute subsequently advertised for a “Request for a Statement of Interest, 

Availability, Qualifications, and Cost Quotations”. In concert with basin stakeholders, 

four consultant firms were interviewed and the firm CDR Associates from Colorado 

was contracted with to conduct the process of working with all parties to develop 1) a 

spring pulse for 2006 as well as 2) a comprehensive Missouri River Recovery 

Implementation Committee (MRRIC). In order to accomplish the first action, a bi-

modal spring pulse had to be formulated in order to be placed in the October 2005-2006 

draft AOP. Although numerous committees were formed and meetings conducted, a 

consensus bi-modal spring pulse was not achieved. However, the following  

components:  

  • start date of first rise 

    • peak date of first rise 

    • end date of first rise 

    • magnitude of first rise 

    • duration of first rise 

    • rate of change of ascending limb of first rise  

    • rate of change of descending limb of first rise 

    • magnitude of flow between rises 
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    • start date of second rise 

    • peak date of second rise 

    • end date of second rise 

    • magnitude of second rise 

    • duration of second rise 

    • rate of change of ascending limb of second rise, and  

    • rate of change of descending limb of second rise  

 

along with the biological rationale (pallid sturgeon spawning que)  and criteria under 

which a March and May spring pulse will be provided, enabled the USACE and 

USFWS to formulate criteria for a bi-modal spring pulse for the October 2005-2006 

AOP. After public meetings in fall 2005, provided there is at least 36.5 MAF of water 

in system storage in the mainstem reservoirs before each pulse, the first planned spring 

pulse in over 50 years for fish and wildlife resources was implemented. Mimicking 

mother nature will also help many other fish and wildlife species dependent upon the 

river to meet their life cycle needs. The planned spring pulse was monitored (USACE 

2006). Adaptive management will allow it to be changed when it is deemed prudent to 

benefit the species. For additional information on restoring ecological integrity to the 

Missouri River, see Galat and Lipkin (2002), and Palmer et al. (2005). During 2007, 

mainstem storage was inadequate for  releasing a spring pulse out of Gavins Point Dam, 

however mother nature provided a spring pulse via flooding out of the Jim and Big 

Sioux rivers, both of which empty into the 59 mile reach of Missouri below Gavins 

Point Dam. Monitoring of fish populations documented that two female pallid sturgeon 

spawned in the Missouri River adjacent to Nebraska. Based on late fall 2008 AOP 

modeling assessments, adequate system storage is anticipated to allow a March and 

May spring pulse in 2009 (Table 6).  

 

Table 6. Record of bi-model spring rise events on the Missouri River. 

Year March Pulse 

conducted 

May Pulse 

conducted 

Remark 

2006 No Yes First ever planned spring rise in over 50 

years out of Gavins Point Dam 

2007 No No No planned pulse release from Gavins Point 

Dam, but the Jim and Big Sioux rivers 

flooded in the 59 mile reach 

2008 Yes No System storage was above the preclude level 

2009  No Yes Adequate water  in system for first time, 

March pulse postponed due to flood threat 

and fear in Missouri from heavy rains. May 

pulse conducted on May 18 and 19 

2010 Planned Planned Adequate water stored in system  

 

The Instream Flow Council (IFC). 

Following completion and publication of the 2004 book entitled: Instream Flows for 

Riverine Resource Stewardship Revised Edition (Annear et al. 2004), the IFC proposed 

a new book featuring case histories of river instream flow projects that utilized 
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important elements described in the previous book. The International Association of 

Fish and Wildlife Agencies (IAFWA) approved a multi-state federal aid grant to the 

IFC for this new book entitled: Case Studies and Guidebook for Conducting Instream 

Flows for Riverine Resource Stewardship. During the 2006 segment, a preliminary 

draft of the Platte River case history was completed after being reviewed and edited. 

Work on this project continued through 2007 and into 2008 with the Platte being show 

cased at the IFC conference (Flow 2008) on October 7-9, 2008 in San Antonio, Texas. 

Publication of the case history book was completion in 2008 (Locke et. al. 2008). At the 

Flow 2008 conference in San Antonio, Larry Hutchinson and Gene Zuerlein were on 

hand to display and converse with attendees regarding a poster presentation entitled: 

Nebraska’s Niobrara River Instream Flow Initiative: A Multidisciplinary Approach  

(Hutchinson et al. 2008). In 2009, the Platte River Case Study was  made known to 

people and organizations interested in the Platte River.  

 

   The Niobrara River Initiative.    

During May 2006, The Nebraska Game and Parks Commission passed a major 

resolution directing staff to proceed with instream flow activities in order to provide 

the Commission recommendations to protect the Niobrara River. Planning commenced 

and this federal aid project was also renewed for a six year period to accommodate 

NGPC staff time and activities. In addition a Nebraska Environmental Trust Grant 

(NET) was obtained to assist with certain contract activities for select studies, public 

outreach efforts, and some equipment needs. During 2007, getting organized and  

planning followed the process recommended in the 2004 publication by IFC. Agency 

teams developed to address the many requirements for an instream appropriation 

included an overall Core Team, an Internal Support Team, a Public Outreach Team, a 

Partnership Team, a Science Team, and a Legal Advisory Team. The Nebraska Game 

and Parks Commission (NGPC) initiated contracts for four studies using the NET 

grant for science based information/data collection and evaluations. These four NET 

contracted studies are outlined as follows: 

 

 Niobrara Basin Water Budget (Hydrology) and Bibliography of Reports (University 

of Nebraska).  

This project was initiated June 15, 2007 with two components. The first was a detailed 

database for river flow, precipitation, water diversions, and river development records. 

Data from stream flow gages, including discontinued gages have been compiled and 

preliminary statistical analyses for each gage was undertaken. All weather stations 

within the basin boundaries were identified and daily precipitation records compiled.  

This work will allow us to ascertain the quantity of water to meet the 20% rule in state 

statute for instream flows. The second component was a basin regional bibliography 

targeting literature providing information on the physical (e.g., hydrology, geology), 

biotic (e.g., vegetation, terrestrial, aquatic), recreational (e.g., canoeing, camping, 

tourism), and archeological and anthropological resources within the basin. A total of  

565 articles, reports, and books have been compiled and indexed by key word topics. 

This report was completed in 2008 (Pegg 2008).  During early 2008, a preliminary 

draft hydrologic report was also reviewed and returned to the hydrologist. It was 

subsequently completed in fall 2008 (Istaubulluoglu 2008). During 2009, effort was 

directed at analyzing the vast amount of information contained within the report.  
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 Niobrara River Recreational Flow Study (Confluence Research and Consulting) 

This project was initiated June 21, 2007 and scheduled for completion by March 2008.  

The goal of this study was to assess relationships between recreational canoeing, 

kayaking and tubing and other flow dependent recreation opportunities on the Niobrara 

National Scenic River. The consultants completed a field trip reconnaissance of the 

canoeing reaches of the Niobrara and met with outfitters during the week of July 16-

20, 2007. Staff and other consultants participated in the field trip. The consultants 

interviewed outfitters and river users individually to help assess flow characteristics of 

the 75 mile Niobrara River Scenic River Reach. Findings will help the Nebraska Game 

and Parks Commission (NGPC) and National Park Service identify river flows for 

river recreational floating, and develop a state instream flow application to protect 

these recreational opportunities. Adequate flows for floating are part of the natural 

hydrograph important to sustain fish and wildlife resources on this river. During 2008, 

this study was completed (Whittaker and  Shelby 2008) but off shoots of it in terms of 

outreach products are still being pursued. During October 2008, the Niobrara River 

was featured in state newspapers. The first article was entitled: Scenic rivers’ profile 

raised, Efforts to highlight Missouri and Niobrara in national system (OWH 2008b) 

and the second was: Niobrara teems with wildness, The river winds through six 

ecosystems, giving floaters glorious views of pine forests and tallgrass prairies (OWH 

2008c). During 2009 staff time was spent throughly ascertaining the data in this report 

in order to recommend instream flows for recreational management purposes. 

 

 Hydraulic Geometry and Macro-scale Habitats of the Niobrara River (USGS 

Water Science Center, Lincoln) 

This project with USGS was initiated under contract on August 15, 2007 with a 

projected completion date of June 30, 2009.  It represents the first phase of an overall 

study that will address fish and wildlife habitat and recreational variables and 

geomorphic flow relationships between these values. Studies during the projected 

time-line provide for staged completion of a pilot study on the Scenic River reach by 

September 30, 2008 with a final completion date of June 30, 2009. NGPC staff 

assisted with some cross-section flow velocity and depth profiling at selected river 

sites for this USGS project.  The title of this final report is: Geomorphic Segmentation, 

Hydraulic Geometry, and Hydraulic Microhabitats of the Niobrara River, Nebraska-

Methods and Initial Results (Alexander et al. 2009). 

 

 Recreation Users Survey and Socio-economic studies of the National Scenic River 

Reach (Nebraska Game & Parks Commission) 

This project was initiated June 30, 2007. A temporary employee was hired and was 

utilized to contact floaters at access areas within the primary canoeing use reach of the 

Niobrara River. A short survey questionnaire was used to determine floater activities.  

A number of Niobrara River Outfitters also provided and collected completed survey 

cards from their customers.  The questionnaire also sought permission to send the user 

a more detailed follow up survey in late 2007. The distribution, collection of 

completed user survey cards and much of the data entry was completed by September 

30, 2007. Information collected from the survey cards and a 2008 follow-up 

questionnaire helped document use and provide data for a socio-economic analysis and 
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report needed for an instream flow application for recreational floating. Following 

initial discussions, the NGPC contracted with a University of Nebraska-Omaha 

economist (Dr. Steven Schultz) to develop and conduct the additional 2008 survey 

materials including field contacts with river recreationists and others and prepare a 

final report on socio-economic values of receational floating on the National Niobrara 

Scenic River reach. The final report (Phase I) was completed during June  2009 

(Shultz 2009). 

 
As part of a 2007 outreach and education effort, NGPC staff met with representatives 

of a number of organizations including the Lower Niobrara NRD (Feb 07), I & E 

Division (April 07); canoe outfitters (Jun 07); Upper-Middle-Lower Niobrara NRDs, 

NDNR, and other partners (Aug 07); Niobrara Partners (Nov 07), as well as 

collaborative efforts with the Niobrara Council to organize a October 18, 2007 meeting 

with landowners within the Niobrara Scenic River corridor to provide information and 

answer questions about the Niobrara instream flow project. On May 24, 2007, the 

NGPC also passed a formal Resolution endorsing and supporting moratoriums on new 

groundwater and surface water uses in the Niobrara River Basin and sent it to the 

Director, Nebraska Department Natural Resources. Due to Nebraska Public Power 

District’s (NPPD) formal complaint that its senior water right appropriations to 

generate hydro power at Spencer Dam were not being met, the NDNR (2007) reached 

a preliminary conclusion on October 16
th

, 2007 that the Lower Niobrara River 

upstream of Spencer Dam was fully appropriated. After due process involving three 

public information and three public hearings, on January 25
th

, 2008 the NDNR issued 

a final determination concluding that the portion of the lower Niobrara Basin between 

Mirage Flats diversion dam and the Spencer Hydropower Plant is fully appropriated 

(NDNR 2008a, Appendix J). Obviously, the first question through staff minds was 

whether or not NGPC could indeed obtain an instream appropriation under such fully 

appropriated conditions. A letter from the director of NGPC to the director of NDNR 

and subsequently a response helped clarify and assure us that it was possible because 

Nebraska Statute §46-714(n) allows new surface water uses for which a variance has 

been granted for good cause and NDNR Regulation 457 N.A.C. 23.001.01 allows a 

surface water variance for non-consumptive use (NDNR 2008b). Outreach activities 

during 2008 included partnership meetings and planning that included findings on the 

recreational floating study, socio-economic study plan, and a riverine fishery study 

planning effort. During 2009 much effort was put forth to develop a video of the 

Niobrara. 

 

  Fish and Wildlife resources of the Niobrara River 

During 2008, planning was initiated to consider natural resources dependent upon the 

flow regime of the river in contemplation of future work needs. A review of the 

literature noted in the bibliography above is part of the first consideration to discovery 

what is known about these resources, but additional studies are adding to the base 

information which will be utilized. Dietsch (2008) published USGS Fact Sheet 2007-

3098 entitled: Water quality and fish community data for the Niobrara National Scenic 

River, Nebraska, 2003-05. On March 4
th

, 2008 a Science Team meeting was held in 

Hardin Hall at the University of Nebraska to determine the types of studies which will 

be needed to seek instream flows on the Niobrara River. Flow dependency and species 
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discussion included fish, birds, herps (reptiles and amphibians), aquatic 

macroinvertebrates and macrophytes, riparian/terrestrial, as well as sturgeon fish 

species below Spencer Dam. This planning continued into October and December 

meetings when tentative agreements were agreed to by the NGPC and National Park 

Service to help fund and participate in fish sampling at selected geomorphical  

macrohabitat sites along the river during May through October 2009.   

 

 Other Niobrara River Studies Initiated and/or Continued in 2009: 

Economics of Out-of Stream Niobrara Water. NGPC contracted with the University of 

Nebraska – Omaha (UNO) for a Phase II research project titled "Estimating the Current 

and Potential Economic Values of Out-of-Stream Water Uses in the Niobrara Basin."   

This project will summarize and evaluate current and potential value of water used for 

both hydro-electric production and agro-industrial uses. The economic value of 

alternative out-of-stream uses of water will be an important to developing instream flow 

applications for public trust resources of the river.  This project will involve NET grant 

funding and a report is expected by May 2010. 

 

Niobrara Seepage Study. During the July-September 2009 it was decided that 

information on groundwater contributions to the Niobrara River would be helpful 

additional information to help augment understanding of the base-flow hydrology of the 

river. The study reach was determined to be from the Dunlap Diversion Dam 

downstream to the confluence with the Missouri River.  Seepage study meetings were 

held with USGS, NPS, NDNR and USFWS to plan and cost-share funding and in-kind 

assistance for a hydrology base-flow study.  The field data collection was completed in 

November 2009 and a USGS final report is due by June 2010.  This will involve some 

cost-share funding from NGPCs NET grant. 

 

Niobrara Fishery Inventory. The cooperative Niobrara fish inventory study with Greg 

Wanner of the U.S. Fish and Wildlife Service (USFWS) and NGPC fishery staff was 

carried out during 2009.  The field data collection was completed in October and a final 

report from Greg Wanner is to be prepared by June 2010.  NGPC Fish Management and 

Fishery Research staff participated in this study that included use of electrofishing gear 

and  hoop-nets. Funding for this project came from the USFWS, NPS, NPPD, and the 

NGPC and its NET grant in part. 

 

Fish, Wildlife, Habitat & Environmental Flow Study- UNL, School of Natural 

Resources. In April 2009 the NGPC hosted a stakeholders workshop in Lincoln for Dr. 

Piotr Parasiewicz of the Rushing Rivers Institute to describe a method commonly 

known as “MesoHABSIM” for evaluating fishery flows in streams. Subsequently 

NGPC contracted with Dr. Mark Pegg of the School of Natural Resources at UNL to 

conduct a  project titled “Developing Environmental Flows in the Niobrara River for 

Fish and Wildlife.”  The 2.5 year research project was initiated in July 2009 with 

objectives being: 

 

1 – To quantify existing habitats and develop a model of habitat availability related to 

flow in the Niobrara River.   
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2 – To identify and model available habitat used by target species, life-stages, and/or 

guilds in the Niobrara River over a range of flows.   

 

3 – To recommend flows needed (e.g., magnitude, frequency, duration, timing, and rate 

of change of flows) in the Niobrara River to sustain the existing fish and wildlife 

community composition (presence/absence) and structure (abundance). 

 

Dr. Pegg will use a graduate student and be assisted by Dr. Parasiewicz of Rushing 

Rivers Institute using MesoHABSIM methodology. The project was initiated 1 July 

2009 and will go through 30 June 2012. A preliminary reconnaissance of the Niobrara 

River and a review of other data collections was  completed during 2009 by Dr. Pegg 

and Dr. Parasiewicz. Preliminary plans include a progress workshop for a stakeholders 

outreach meeting in Lincoln during March 2010. This study will be entirely funded 

under FW-19-T-21.  

 

Public Outreach Friends of Niobrara (FON) video project. In August 2009 NGPC 

contracted with FON to produce a video to be completed by June 2010. NGPC has 

allocated $20,000 for this production.  The contract contains various provisions for 

NGPC oversight on script and content related to Niobrara and instream flow studies.  

NGPC met with FON officers and videographer and reviewed video examples and 

partial scripts several times earlier this year. Funding for this project will be under the 

NET grant. 

 

Late in 2009, Fishery staff began evaluating reports on hydrology, geomorphology, 

recreational floating, and socio-economics of recreational uses for instream flow 

recommendations to sustain canoeing, kayaking and tubing.  This process will continue 

in 2010. 
      

 The Lower Platte River 

When the Nebraska Game and Parks Commission was planning and applying for fish 

community instream flow appropriations during the 1990s, information was lacking on 

natural hydrograph flows needed by shovelnose and pallid sturgeon as well as least 

terns and piping plovers. Consequently, all inclusive flows for their life cycle needs 

were not sought. Since then, the importance of the natural hydrograph necessary to 

sustain the geomorphological features for these three species has been determined 

(Parham 2007). After many years of water development and diversion of river flows, 

the varability of the remaining hydrograph during spring months must be protected in 

order to create sandbar habitat needed by terns and plovers to nest upon as well as 

provide suitable depth for river connectivity to que sturgeon to migrate upstream and 

spawn in the Platte River and then descend to the Missouri River. This element of the 

natural hydrogaph is also important to many other species of fish and wildlife. The 

Nebraska Non-Game and Endangered Species Conservation Act (NNESC) could very 

well be utilized via a biological opinion to protect the remaining flows in the Lower 

Platte because it would allow protection of higher flows of the natural hydrograph 

which could not be obtained under the limitations of the existing instream flow 

law/process. During 2008 numerous meetings were held within and without NGPC 

and NDNR to discern the proper process to evaluate future surface water 
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appropriations for diversions on the Lower Platte and the Loup and Elkhorn tributaries. 

If future water development occurs, it most likely will entail water off sets in some 

form or another because there has been heavy surface and ground water development 

already.  A  Rivers 101 – Processes and Concepts white paper (Zuerlein 2008) was 

developed upon request and distributed to a working group of state and NRD 

personnel with emphasis on the ecological purposes of base, pulse, and flood flows as 

defined by (Richter et al. 2006). In the December 2007 NDNR basin report issued for 

2008, the lower Platte River was not declared fully appropriated, but the likelihood 

that it may increased because of the continuous development pressures for surface and 

ground water. During 2009 staff from the NGPC continued to refine the high flows 

needed to protect what is left of the hydrograph natural varability. Another sturgeon 

study on the lower Platte is also providing additional data on this resource. 

  

 Nebraska Unicameral Activities  

During 2006, Larry Hutchinson and Gene Zuerlein worked with Professor Sandra B. 

Zeller (University of Nebraska Law College) to formulate a review of  Nebraska 

Instream Flow Legislation. Part of this effort was educational in that the purpose was to 

help educate new State Senators about the status of current instream flow laws. The 

product of this effort was submitted in Memorandum (Re: Nebraska Unicameral Memo 

on Instream Flow Legislation) and used in a briefing document prepared for all State 

Senators for the 2007 Legislative Session (Appendix I).  During the 2008 Legislative 

session, LR 291 was passed and two public hearings (August 20, 2008 in Alliance and  

November 20, 2008 in Lincoln) were conducted by the Legislature’s Natural Resource 

Committee. The purpose, to examine the application process for obtaining an instream 

flow right by either a natural resource district or the Game and Parks Commission. 

Interest in this topic by the Natural Resource Committee indicates that there could be 

legislative proposals during the  2009 legislative session to amend Nebraska Water Law 

that will impede the ability to get instream flow appropriations on the Niobrara River. 

At the Alliance meeting Nebraska’s instream flow law was critized (OWH 2008a). 

 

During 2009, LB 438 was introduced. This bill as initially written would undermine 

existing instream flow legislation. It was opposed by the Director of the Department of 

Natural Resources, among others, because it would affect transfers of water all over the 

Platte River and be counter productive to LB 962 passed in 2004.  

 

b. Significant Deviations: During 2009, fish and wildlife studies using the MesHABSIM   

methodology with a contractor and the University of Nebraska was formalized and 

started  in order not to under spend this project in the future. This official time frame for 

this study is 1 July 2009 through 30 June 2012.  

 

c.  Recommendations: Use contract to develop envoronmental flows in the Niobrara River 

 for fish and wildlife resources starting on 1 July 2009 and going through 30 June 2012. 

 

d. Cost:  Budgeted  $  431,300   Actual  $ 174,227 

 

 Total costs:   Budgeted  $  474,900   Actual  $  236,312  
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APPENDIX  A 

  
 

Table 1, 2, and 3 illustrating instream flows appropriated for the central and lower Platte 

River reaches. Table 4 illustrating instream flows appropriated for Long Pine Creek 

which were up for review during 2004 and which were subsequently re-approved. 

 

 
 
 
 



 

 

Superscript notes: 
1 = Nebraska Supreme Court. 1994. Opinion of the Supreme Court of Nebraska.  Central Platte NRD v. State of Wyoming.  
March 25, 1994. 

  2 = Nebraska Department Water Resources  (now Nebraska Department Natural Resources). 1994. Director Order dated 
September  23 in the Matter of instream flow Applications A-17004 through A-17009.    

 
 
 
 
 
 
 
 

Table 1.  Platte River instream flows in cubic feet per second appropriated by the Department of 
Natural Resources to the Central Platte Natural Resources District on September 23, 1994

1,2
  

(effective priority date of July 25, 1990) by purpose, segment, time period, and gage location. 
 
 

 
 

 
 

 
 

Central Platte River reach 

Application 
and flow 
requested by 
time period 

Purpose River 
segment 

Time period Overton  
gage 

Odessa 
& 
Grand 
Island 
gages 

Duncan 
gage 

A-17004  a  500 cfs                                 
           b  600 cfs 

             c 500 cfs 
 

Maintain fish and 
macroinvertebrates 
as food for terns 
and plovers 

J-2 mouth 
downstream 
to Columbus 

Jan 1- Jun  23 
Jun 24 - Aug 22 
Aug 23 - Dec 31 

500 
600 
500 

500 
600 
500 

500 
600 
500 

A-17005  a 750 cfs 
            b 750 cfs 
 
 
 
 

Maintain fish and 
waterfowl as food 
for bald eagles 

J-2 wasteway 
gate to mouth 

Jan 1- Feb 25 
Dec 10 - Dec 31 

Both 
dismissed 
because the 
segment is a 
canal 

 
 

 
 

A-17006 a 1,100 cfs 
           b 1,100 cfs 

Maintain fish and 
waterfowl as food 
for bald eagles 

J-2 mouth 
downstream 
to Elm Creek 

Jan 1- Feb 25 
Dec 10 - Dec 31 

denied 
denied 

 
 

 
 

A-17007a  1,100 cfs 
 
 
 

Initiate biological 
activity(invetebrates
) in wet meadows 

J-2 mouth 
downstream 
to Chapman 

Feb 15- Feb 28 denied  
 

 
 

A-17007 b 1,100 cfs 
           c 1,100 cfs    

Maintain staging 
and roosting habitat 
for sandhill cranes 

J-2 mouth 
downstream 
to Chapman 

Mar 1 - Mar 31 
Oct 1- Oct 11  

1,100 
1,100 

1,100 
1,100 

 
 

A-17008 a 1,300 cfs 
           b 1,500 cfs 
           c 1,500 cfs 

Maintain staging 
and roosting 
stopover habitat for 
whooping and 
sandhill cranes 

J-2 mouth 
downstream 
to Grand 
Island 

Apr 1- Apr 14 
Apr 15 - May 3 
Oct 12 - Nov 10 

1,300 
1,500 
1,500 

1,300 
1,500 
1,500 
 

 
 

A-17009    1,100 cfs 
 

Maintain staging 
and roosting habitat 
for sandhill cranes 

Grand Island 
downstream 
to Chapman 

Apr 1- Apr 14  
 

1,100 
G. Island 
gage only 

 
 

Nebraska Revised § 46-2,112 requires NDNR to review instream flow appropriations every 15 years from the date 

they were granted (September 23, 1994). In 2009, NDNR called for a review of  the above appropriations by 

publishing in several newspapers  for three consequetive weeks (June 17 through July 8, 2009) and posting the 

review on DNR and CPNRD websites. Interested parties were given until August 27, 2009 to present evidence 

relevant to the review or  request a hearing. Two letters of support for the instream flow appropriations were 

received (CPNRD August 6 and NGPC August 19). No other evidence was presented.  Brian Dunnigan, Director 

of  NDNR, subsequently issued an October 5, 2009 Order stating these appropriations continue to be benefical, are 

in the public interest, and should contiue in effect with no modifications. 



 

 

 
 
Superscript notes: 
1 =  Central Platte River reach instream flows granted to the NGPC are in addition to previous instream appropriations granted to the  

CPNRD. 
2 =  NDNR reduced the instream flow request because it exceeded the 20 percent exceedence flow limit set by statute.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Table 2.  Platte River instream flows in cubic feet per second appropriated by the Department of Natural 
Resources to the NGPC on June 26

th
, 1998 (effective priority date of November 30

th
, 1993) by purpose, 

segment, time period, and gage location (does not include previous instream appropriations granted to the 
CPNRD for the central Platte River reach). (Corrected for superscript  notations) 
 
 

 
 

 
 

 
 

 
Central Platte River reach 

1   
 

 
Lower Platte River 
reach  

 
Application and 
flow requested 
by time period 

 
Purpose 

 
River 
segment 

 
Time period 

 
Odessa &  
Grand Island 
gages 

 
Duncan   
gage 

 
North 
Bend 
gage 

 
Louisville 
gage 

 
A-17329 
 
1,000 cfs 
 
Jan-Dec 

 
Fish 
community 

 
Kearney Canal 
diversion downstream 
to Loup Power return 
at Columbus 

 
Jun 1-Jun 23 
Jun 24-Jul 31 
Aug 1- Aug 22 
Aug 23-Aug 31 
 

 
500 
400 
200

2
 

300
2
 

 
500 
400 
300 
400 

 
 

 
 

 
A-17330 
 
1,800 cfs 
 
Jan-Dec 

 
Fish 
community 

 
Loup Power Canal 
return downstream to 
confluence with 
Elkhorn River 

 
Entire year 

 
 

 
 

 
1,800 

 
 

 
A-17331 
 
3,700 cfs 
 
Jan-Dec 

 
Fish 
community 

 
Elkhorn River 
downstream to mouth 
of Platte River 

 
January 
Feb-Jul 31 
August 
September 
Oct 1-Dec 31 

 
 

 
 

 
 

 
3,100

2
 

3,700 
3,500

2
 

3,200
2
 

3,700 

 
A-17332 
 
2,400 cfs  
Apr 1-May 10 and  
Oct 1-Nov 10 

 
Whooping 
crane roost 
habitat 

 
Kearney Canal 
diversion downstream 
to U.S. Hwy 281 
bridge at Grand 
Island 

 
Apr 1- Apr 14 
May 4 -May 10 
Oct 1- Oct 11    

 
50 
1,350 
1,350 

 
 

 
 

 
 

 
A-17333 
 
Feb 2,700 cfs 
Mar 3,200 cfs 
Apr 2,800 cfs 
May-Jun 5,900 cfs 

 
Wet 
meadow 
habitat 

 
J-2 return 
downstream to 
Chapman, just east of 
Grand Island 

 
February  
March 
April 
May 
June 

 
denied 
denied 
denied 
denied 
denied 

 
 

 
 

 
 

 
The above instream flows will be up for review in 2013. 
 



 

 

Superscript  notes: 
1  =  CPNRD     2   =  NGPC (50 cfs) plus CPNRD (1,300 cfs)    
3  =  NGPC     4   =  NGPC (500 cfs) plus CPNRD (500 cfs)    
5  =  NGPC (400 cfs) plus CPNRD (600 cfs)           6   =  NGPC (200 cfs) plus CPNRD (600 cfs) 
7  =  NGPC (300 cfs) plus CPNRD (500 cfs)  8   =  NGPC (300cfs) plus CPNRD (600 cfs) 
9  =  NGPC (400 cfs) plus CPNRD (500 cfs)  10 =  NDWR (NDNR) reduced the instream flow request because it  
                                                                             exceeded the 20 percent exceedence flow limit set by statute. 
 
 
 

 

 

 

 
Table 3.  Total instream flows in cubic feet per second granted for the central and lower Platte River 
when CPNRD appropriations (effective priority date of July 25, 1990) are combined with NGPC 
appropriations (effective priority date of November 30, 1993) by time period and gage location. (Corrected 
for gage locations and superscripts) 
 
 

 
Central Platte River reach 

 
Lower Platte River reach 

 
Time Period 

 
Overton  
gage 

1
 

 
Odessa & Grand 
Island gages 

 
Duncan 
gage 

 
North Bend  
gage 

3
 

 
Louisville gage

  3
 

 
January 

 
500 

 
500 

1
 

 
500

 1
 

 
1,800 

 
3,100

10
 

 
February 

 
500 

 
500

 1
 

 
500 

1
  

 
1,800 

 
3,700 

 
March 

 
1,100 

 
1,100

 1
 

 
500 

1
 

 
1,800 

 
3,700 

 
April 1 - 14 
April 15 - 30 

 
1,300 
1,500 

 
1,350 

2
 

1,500 
1
 

 
500

 1
 

500 
1 
 

 
1,800 
1,800 

 
3,700 
3,700 

 
May 1 - 3 
May 4 - 10 
May 11 - 31 

 
1,500 
500 
500 

 
1,500 

1
 

1,350 
3
 

500 
1
 

 
500 

1
 

500
 1
 

500 
1
 

 
1,800 
1,800 
1,800 

 
3,700 
3,700 
3,700 

 
June 1 - 23 
June 24 - 30 

 
500 
600 

 
1,000 

4
 

1,000 
5
 

 
1,000

 4
 

1,000
 5
 

 
1,800 
1,800 

 
3,700 
3,700 

 
July 1 - 31 

 
600 

 
1,000

 5
 

 
1,000 

5
 

 
1,800 

 
3,700 

 
August 1 - 22 
August 23 - 31 

 
600 
500 

 
800 

6, 10
 

800 
7, 10

 

 
900

 8, 10
 

900
 9, 10

 

 
1,800 
1,800 

 
3,500 

10
 

3,500 
10

 

 
September 

 
500 

 
500 

1
 

 
500

 1
 

 
1,800 

 
3,200 

10
 

 
October 1 - 11 
October 12 - 31 

 
1,100 
1,500 

 
1,350

 3
 

1,500
 1
 

 
500 

1
 

500 
1
 

 
1,800 
1,800 

 
3,700 
3,700 

 
November 1 - 10 
November 11 - 30 

 
1,500 
500 

 
1,500 

1
 

500
 1
 

 
500 

1
 

500 
1
 

 
1,800 
1,800 

 
3,700 
3,700 

 
December 

 
500 

 
500

 1
 

 
500 

1
 

 
1,800 

 
3,700 

 
Annual Mean 
Discharge (and 
period of record) 

 

 
at Overton  1,664  
    (1942-2000)  
 
at Odessa 1,539 
   (1942-1991) 

 
at Kearney  2,259 
   (1983-2000) 
 
at G. Island 1,658 
   (1942-2000) 

 
at Duncan  1,883 
   (1942-2000) 

 
at N.  Bend  4,687 
    (1949-2000) 

 
at Louisville 7,158 

(1953-2000) 

 



 

 

Superscript notes for Table 3 (with purposes specified) continued: 
1 =  CPNRD 
   
2  =   NGPC (50 cfs for maintaining whooping crane roost habitat) plus CPNRD (1,300 cfs for maintaining staging and roosting stopover habitat 

for whooping and sandhill cranes).    
 

3  =  NGPC   
 

Table 3 (with purposes specified).  Total instream flows in cubic feet per second granted for the central and lower Platte River when CPNRD 
appropriations (effective priority date of July 25, 1990) are combined with NGPC appropriations (effective priority date of November 30, 1993) by time 
period and gage location. (Corrected for gage locations and superscripts) 
 
 

 
Central Platte River reach 

 
Lower Platte River reach 

Time 
Period 

Overton  gage 
1
 Odessa & Grand Island 

gages 
Duncan  gage North Bend gage 

3
 Louisville gage

  3
 

January 500      Fish & macro for  t & p 500 
1
    Fish & macro for  t & p 500

 1      
 Fish & macro for t & p

 
 1,800   Fish community 3,100

10
   Fish community 

February 500      Fish & macro for  t & p 500
 1
     Fish & macro for  t & p 500 

1
    Fish & macro for t & p 1,800   Fish community 3,700      Fish community 

 
March 

 
1,100    Sandhill crane habitat 

 
1,100

 1
  Sandhill crane habitat 

 
500 

1
    Fish & macro for t & p 

 
1,800   Fish community 

 
3,700      Fish community 

April 1 - 14 
April 15 - 30 

1,300    WC & Sandhill  habitat  
1,500    WC & Sandhill  habitat 

1,350 
2
  WC & Sandhill  habitat 

1,500 
1
  WC & Sandhill  habitat 

500
 1
     Fish & macro for t & p 

500 
1 
    Fish & macro for t & p 

1,800   Fish community 
1,800   Fish community 

3,700      Fish community 
3,700      Fish community 

May 1 - 3 
May 4 - 10 
May 11 - 31 

1,500    WC & Sandhill  habitat 
500      Fish & macro for  t & p 
500     Fish & macro for  t & p 

1,500 
1
  WC & Sandhill  habitat 

1,350 
3
  Whooping Crane habitat 

500 
1
    Fish & macro for t & p 

500 
1
    Fish & macro for t & p 

500
 1
    Fish & macro for t & p 

500 
1
    Fish & macro for t& p 

1,800   Fish community 
1,800   Fish community 
1,800   Fish community 

3,700      Fish community 
3,700      Fish community 
3,700      Fish community 

June 1 - 23 
June 24 - 30 

500      Fish & macro for  t & p 
600      Fish & macro for  t & p 

1,000 
4
  Fish comm & t  & p   

1,000 
5
  Fish comm & t  &  p  

1,000
 4
  Fish comm & terns & plovers  

1,000
 5
  Fish comm & terns & plovers  

1,800   Fish community 
1,800   Fish community 

3,700      Fish community 
3,700      Fish community 

July 1 - 31 600      Fish & macro for  t & p 1,000
 5
  Fish comm & t  & p  1,000 

5
  Fish comm & tern & plover  1,800   Fish community 3,700      Fish community 

August 1 - 22 
August 23 - 31 

600      Fish & macro for  t & p  
500      Fish & macro for  t & p  

800 
6, 10

  Fish comm & t & p 
800 

7, 10
  Fish comm &  t & p 

900
 8, 10

 Fish comm &  terns & plovers 
900

 9, 10
  Fish comm  &  terns & plovers  

1,800   Fish community 
1,800   Fish community 

3,500
10    

 Fish community 
3,500 

10
   Fish community 

September 500      Fish & macro for  t & p 500 
1
    Fish & macro for t & p 500

 1
     Fish & macro for t & p 1,800   Fish community  3,200 

10
    Fish community 

October 1 - 11 
October 12 -31 

1,100    Sandhill crane habitat  
1,500    WC & Sandhill  habitat 

1,350
 3
   W Crane habitat 

1,500
 1
    Whooping Crane habitat 

500 
1       

Fish & macro for t & p 
500 

1
    Fish & macro for t & p 

1,800   Fish community 
1,800   Fish community 

3,700      Fish community 
3,700      Fish community 

Nov 1 - 10 
Nov 11 - 30 

1,500    WC & Sandhill  habitat 
500      Fish & macro for  t & p 

1,500 
1
   WC & Sandhill  habitat 

500
 1
       Fish & macro for t & p 

500 
1
    Fish & macro for t & p 

500 
1
    Fish & macro for t & p 

1,800   Fish community 
1,800   Fish community 

3,700      Fish community 
3,700      Fish community 

December 500       Fish & macro for  t & p 500
 1
      Fish & macro for t  & p 500 

1
    Fish & macro for t & p 1,800   Fish community 3,700      Fish community 

Annual Mean 
Discharge 
(and period of 
record)

11
 

 

at Overton  1,664  
    (1942-2000)  
 
at Odessa 1,539 
   (1942-1991) 

at Kearney  2,259 
   (1983-2000) 
 
at G. Island 1,658 
   (1942-2000) 

at Duncan  1,883 
   (1942-2000)          

at N Bend  4,687 
    (1949-2000) 

at Louisville 7,158 
    (1953-2000) 



 

 

4  =  NGPC (500 cfs for maintaining the fish community) plus CPNRD (500 cfs for maintaining fish and macroinvertebrates as food for least 
terns and piping plovers).    

 
5  =  NGPC (400 cfs for maintaining the fish community) plus CPNRD (600 cfs for maintaining fish and macroinvertebrates as food for least 

terns and piping plovers). 
 
6  =   NGPC (200 cfs for maintaining the fish community) plus CPNRD (600 cfs for maintaining fish and macroinvertebrates as food for least 

terns and piping plovers). 
 
7  =  NGPC (300 cfs for maintaining the fish community) plus CPNRD (500 cfs for maintaining fish and macroinvertebrates as food for least 

terns and piping plovers).  
 

8  =  NGPC (300cfs for maintaining the fish community) plus CPNRD (600 cfs for maintaining fish and macroinvertebrated for least terns and 
piping plovers). 

 
9  =  NGPC (400 cfs for maintaining the fish community) plus CPNRD (500 cfs for mainting fish and macroinvertebrates as food for least terns 

and piping plovers). 
 

10  = NDNR reduced the instream flow request because it exceeded the 20 percent exceedence flow limit set by statute. 
 
11  = USGS, Water Resources Data, Nebraska, Water Year 2000. Water-Data Report NE-00-1  
 
Other Notes: 
WC = Federal and State listed Endangered Whooping Crane 
 
Interior Least Tern = Federal and State listed Endangered 
 
Piping plover = Federal and State listed Threatened 

 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     

 

 

 

 

 

 
21 

APPENDIX  B 

Table 4. Long Pine Creek instream flows  in cubic feet per second appropriated by the NDWR (now 
Department of Natural Resources) to the Nebraska Game and Parks Commission on December 14, 
1989 (effective priority date of April 29, 1988) by purpose, segment, time period, quantity, and reach. 
 
Application 

 
Purpose 

 
Stream segment 

 
Time period 

 
Quantity 

 
Stream reach/comment 

A-16533, 
A-16534, 
A-16535 
filed on 
January 
8, 1987 

To maintain 
fish and 
wildlife 

 
 

 
 

 
 

On June 23, 1987 all three 
applications were denied 
on procedural grounds 
(Denied without 
Prejudice); not on their 
merits  

      

A-6642A  Sustaining a 
natural 
reproducing 
rainbow and 
brown trout 
population 

SW1/4 NW1/4 
of Section 8, 
Township 30 
North, Range 20 
West of the 6

th
 

P.M.  

Jan 1- Dec 31 50  The designated stream 
segment shall extend from 
the Highway 20 bridge 
crossing Long Pine Creek 
(NE1/4NW1/4  of Section 
30, Township 30 North, 
Range 20 West) 
downstream to the 
confluence of Bone Creek 
and Long Pine Creek 
(SW1/4SW1/4 of Section 
5, Township 31 North, 
Range 20 West) 

 
 

 
 

 
 

 
 

 
 

A-6642B Sustaining a 
natural 
reproducing 
rainbow and 
brown trout 
population 

NW1/4Sw1/4 of 
Section 8, 
Township 31 
North, Range 20 
West of the 6

th
 

P.M. 

Jan 1 – Dec 31 60 

      
 
A-16642A and B will be reviewed in a public hearing 15 years from the date the permits to appropriate 
water for instream flows were granted under the rebuttable presumption. The purpose of this hearing 
will be to receive evidence regarding whether the water appropriated under the permit still provides the 
beneficial uses for which the permit was granted and whether the permit is still in the public interest 
(State Statute 46-2,112). This means that 2004 was the year for the Long Pine Creek instream flow 
appropriation review. The hearing date and location is up to the Director of the Department of Natural 
Resources to set. The results of this process and the timeline which transpired are presented in a 
Department of Natural Resources Order (Roger K. Patterson, Director) dated October 14, 2004. 
Essentially, both appropriations were found to continue to be beneficial for the purpose for which they 
were granted, were in the public interest, and should continue in effect with no modifications.        



 

 

 

   
List of select high priority streams and rivers in need of instream flows protection for fish, 

wildlife, and recreational purposes. This does not mean that those not listed are not important. 

All streams and rivers are important to the quality of life in Nebraska because they provide for a 

multitude of ecosystem goods and services such as water quality needs and groundwater 

recharge. Likewise, everyone lives downstream of someone else.  

 

Other examples of free flowing rivers with outstanding features include: the 80 miles of Calamus 

 River from the North Loup River to source, the 68 miles of the Dismal River from the Middle Loup 

 River to the confluence of the north and south forks, the 89 miles of the Middle Loup River from 

 Milburn Diversion Dam to the confluence of the north and south branches, and the 96 miles of the 

 Snake River. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 Table 1. High priority streams and rivers in need of instream flow protection. 
 

 
River Basin 

 
Stream / River 

 
Comments 

 White River / Hat Creek White River Value Class I & III fisheries. 

Trout streams & fisheries that contribute substantially to recreation 

experiences of Pine Ridge vacationers. 

       --------------------------------------------------------------------------------------------------------------------------------------------------  

Niobrara Long Pine Creek Nebraska's first instream flow appropriations for fishery 

resources was granted to the Nebraska Game and Parks 

Commission via Nebraska Department of Natural Resources 

approval on 14 December 1989;  effective priority date is 29 

April 1988 for trout resources. This appropriation will be up for 

review 15 years from the date it was granted (NDNR Surface Water 

Rules, Chapter 46, Article 2,  2004, 46-2112). During 2004 the 

appropriations were found to continue to be used beneficially for 

the purpose for which they were granted, are in the public interest, 

and should continue in effect with no modifications. 

 

Lower reach Snake River Well documented as a high value trout fishery (Value Class I). 

 

Holt Creek, Keya Paha Co. Habitat for minnow species classified  threatened under Nebraska 

Nongame and Endangered Species Law. Designated Value Class I 

for fishery purposes. 

 

       Niobrara River  Cornell Dam at Valentine to mouth is a Value Class I & II fishery, 

important for recruitment to Missouri River fishery. Outstanding 

canoeing  above Rocky Ford attracts canoers from considerable 

distances. A 76 mile reach from the Borman Bridge south east of 

Valentine downstream to Nebraska highway 137 was federally 

listed as Scenic in 1991. Another 25 mile segment near the mouth 

was listed as Recreational. On May 24, 2006, the Board of 

Commissioners passed a Resolution directing NGPC staff to 

develop instream flow recommendations for the Niobrara and high 

quality tributaries. Unique ecosystem and threatened and 

endangered species utilize the river and tributaries. 

       -------------------------------------------------------------------------------------------- ------------------------------------------------------------------ 

North Platte North Platte River North Platte River between Wyoming/Nebraska state line and 

Lewellen is a Value Class I fishery. In addition it has migration and 

wintering habitat for ducks and geese. 

 

Nine Mile Creek Value Class I fishery for trout. 

                    ----------------------------------------------------------------------------------------------------------------------------- ----------------------------- 

Middle Platte Middle Platte River Wildlife values of international, national, regional, state, and local 

importance. Migratory waterfowl, sandhill and whooping cranes, 

bald eagle, interor least tern, piping plover, etc. Value Class II & III 

fishery (potential upgrade to Value Class I fishery). Nebraska's 

second instream flow appropriations for fish and wildlife in the 

Lexington to Columbus reach approved 2 July 1992
1 
and 

subsequently on September 23, 1994
 
. Effective appropriation 

priority date is 25 July 1990 and it is held by the Central Platte 

NRD. The 15 year review from the day it was granted means that in 

2009 a public hearing will be conducted under the rebuttable 

presumption . On June 26, 1998 additional instream flows for  

  fish and wildlife resources were granted to the Nebraska Game 



 

 

and Parks Commission effective 30 November 1993. The 15 year 

review from the day they were granted means that in 2013 a public 

hearing will be conducted under the rebuttable presumption. 

 

         Lower Platte Lower Platte River Value Class I fishery, especially channel catfish. State listed lake 

sturgeon. State and federal listed (September 6, 1990) pallid 

sturgeon. The first bald eagle chick was hatched near Fremont in 

Spring 1991. On June 26, 1998 additional instream flows for 

fishery resources were granted to the Nebraska Game and 

Parks Commission effective 30 November 1993. The 15 year 

review from the day they were granted means that in 2013 a public 

hearing under the rebuttable presumption will be conducted.  

         --------------------------------------------------------------------------------------------------------------------------------------------- ---------- 

Elkhorn Elkhorn River Value Class I & II fishery. In an area of the state with limited 

alternative fishing opportunity. Suggested by Nebraska Natural 

Resources Commission Director Dale Williamson 

         ----------------------------------------------------------------------------------------------------------------------------- --------------------- 

Loup Cedar River Value Class I fishery. 

         ----------------------------------------------------------------------------------------------------------------------------- --------------------- 

Nemaha Big Nemaha Includes North & South Branch Big Nemaha tributaries. All are 

Value Class I fisheries. Streams are vulnerable during moderate to 

severe droughts. 

        ----------------------------------------------------------------------------------------------------------------------------- -------------------------------- 

Missouri Missouri River reaches All reaches vital for reproduction of riverine fish species. 

Unchannelized 59 mile reach downstream of Gavins Point Dam 

designated a national Recreational River in 1978; channelized reach 

downstream of Sioux City has USACE mitigation ongoing. The 39 

mile unchannelized reach above Gavins Point Dam was federally 

listed as a National Recreational River in May 1991. Threatened  & 

endangered species include lake sturgeon, pallid sturgeon, least tern, 

and piping plover.  

 

Bazile Creek Value Class II fishery; State Wildlife Management      

Area on the floodplain; and Lewis and Clark Lake. 

----------------------------------------------------------------------------------------------------------------------------- ---------------

--- 

Note: Value Classes per Office of Biological Services, Denver, Co. (USFWS 1978).                                         

Superscript note: 

         1 = Originally the NDNR Order  granted instream flow appropriations on the central Platte River to the CPNRD 

on July 2, 1992.    Subsequently the State of Wyoming appealed this NDNR order  to the Nebraska Court of 

Appeals and subsequently to the Nebraska   Supreme Court (Central Platte NRD v. State of Wyoming 1994). On 

March 25, 1994 the Nebraska Supreme Court  entered an Order   that affirmed in part and reversed in part the 

July 2, 1992 Order of the NDNR Director. The Court remanded the matter to the   NDNR to consider solely the 

possible effect of the Prairie Bend II Project on the  instream  flow  applications. A  hearing on remand was 

conducted on August 29, 1994 and the CPNRD offered evidence that the Prairie Bend II Project would be 

operated as if it were a    junior right to the instream flow appropriations. (This, of course, assumed that the 

Prairie Bend II applications to divert water away from the Platte River would ultimately be approved by the 

NDNR). Finally, the NDNR Director issued a final Order regarding the CPNRD applications on  September 23, 

1994.  The effective date is still the date the applications were originally filed, but the 15 year review date 

changes to September  23, 2009 rather than the 2007 date reported in previous performance reports. 
    

 

 

 



 

 

 

APPENDIX  C 

 

   
List of  surface water applications to appropriate/divert South Platte and Platte River flows 

from 1976 through 1990 (Appendix C, Table 1). All applications were denied for one reason 

or another by the Director, Department of Water Resources. A Nebraska Supreme Court 

Case citation means that the Director’s Order to deny an application to appropriate was 

appealed. Note total acre-feet requested versus the acre-feet  available at the Grand Island 

gage station on an annual basis.  

 

 

 

 

 

 

 

 

 

 

 



 

 

Table 1. List of applications to appropriate/divert South Platte and Platte River flows (1976-1990). 

Year 

Applie

d 

Applicant/s, Source of Water, Project/s Maximun 

diversion 

request 

in acre-

feet 

Reference/s 

1976 Central Nebraska Conservation Association  

 

(Prairie Bend I Project-diversion of Platte River to two 

reservoirs along the central Platte) 

562,000  NDWR 1981-1982
1
 

 

Nebraska Supreme Court 

Case No. 91-315
4
 (p35-43) 

1977 Little Blue NRD  

 

(Transbasin diversion from the Platte River to the Little Blue 

I, II, III and Catherland Project-Campbell Reservoir in the 

Little Blue River Basin). 

324,500  NDWR 1985-1986
2 

 

Nebraska Supreme Court 

Case No. 84-175
2
 (p15-21) 

and Case No. 86-692
3 

(p55-60) 

1980 Hitchcock & Red Willow, Frenchman Valley, and Franchman-

Cambridge Irrigation Districts  

 

(Transbasin diversion from S. Platte to Enders Reservoir in 

the Republican Basin). 

45,000 NDWR 1987-1988
3 

 

 

Nebraska Supreme Court 

Case No. 86-008
3
 (p15-25) 

1981 Twin Valley Conservation Association 

 

(Wood River et al. Project-diversion of Platte River to nine 

reservoirs along the central Platte) 

378,800   NDWR 1991-1992
4 

1981 Twin Platte NRD 

 

(Diversion from S. Platte in Colorado via Perkins County 

Canal to six reservoirs along the S. Platte River in Nebraska). 

165,000 NDWR 1985-1986
2 

 

Nebraska Supreme Court 

Case No. 85-473
2 
(p38-43) 

1981 Upper Big Blue NRD  

 

(Transbasin diversion from Platte River to Landmark 

Project-six reservoirs in the Upper Big Blue Basin) 

444,000 NDWR 1982
6 

1981 Upper Big Blue NRD, CNPPID, and Platte River Whooping 

Crane Habitat Maintenance Trust  

 

(Plum Creek Project-diversion of Platte River to one reservoir 

along the central Platte) 

315,000 NDWR 1991-1992
4
 

1982 Upper Republican NRD  

 

(Transbasin diversion from S. Platte River to five reservoirs in 

the Republican Basin) 

35,000 NDWR
6 

1990 Central Platte NRD 

 

(Prairie Bend II-diversion of Platte River to one reservoir 

along the central Platte)                              

129,000           NDWR 1991-1992
4 

 

NDWR 1995-1996
5 

and Nebraska Supreme 

Court Case No. S –95-

629
5 
 (p42-54)

 

 Total surface water diversion requested from above projects 

 

2,393,800 Zuerlein 2008 

    Annual surface runoff at Grand Island gage (1942-1993) 1,131,000 Boohar et al. 1994  
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APPENDIX  D 

 

 

 

Surface water gaging data for Nebraska streams and rivers along with the Montana 

method for analysis of flows for the April - September and October - March time frame. 

The Montana method of flow analysis is some times referred to as the Tennant method. It 

was used to determine seasonally adjusted instream flow recommendations that have 

hydrological relevance for maintaining natural habitat, as well as geomorphological and 

recreational attributes. It is based on percentages of average annual flow (QAA). 

Essentially, various percentages of QAA are calculated and applied to two 6 month time 

frames (October - March, and April - September) as follows (Annear et al. 2004): 

 

Flow description
a
 April to September October to March 

Flushing or maximum flow 200% from 48 to 72 hours  

Optimum range of flow 60-100% 60-100% 

Outstanding habitat 60% 40% 

Excellant habitat 50% 30% 

Good habitat 40% 20% 

Fair or degraded habitat 30% 10% 

Poor or minimum habitat
b
 10% 10% 

Severe degradation <10% <10% 

a For fish, wildlife, recreation, and  related environmental resources.
 

b Only for short- term survival in most cases.
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



  

 

NEBRASKA GAME AND PARKS COMMISSION 
Average Annual Flow 

Surface-water gaging stations {-=active station} I Highest Annual Mean Flow 
I I Lowest Annual Mean Flow 

Mean monthly flows for period of record I I Highest Daily Mean 
I I I Lowest Daily Mean 

USGS Period of I I I I Instantaneous Peak Flow 
.o>~<>uv" '-'t::~""" .,VII ......... v ..... .~ .. "v .""".., 
6453500 Ponca Creek at Anoka 1950-94 45.1 258 2.43 106.2 7990 0 9810 

6453600 .. Ponca Creek at Verdel 1958-95 82.3 343 3.75 91.5 14800 0 15700 

6454000 Niobrara River at Wyo-Ne Line 1956-94 3.63 5.77 2.14 2.7 352 0.54 651.9 2120 

6454500 Niobrara River above Box Butte Reservoir 1947-94 28.8 42.8 18.6 2.3 1080 1.6 675.0 4950 

6459475 Snake River at OoughbQY 1982-93 164 

6459500 Snake River near Burqe 1963-94 158 261 103 2.5 732 5.8 126.2 3170 

6461000 Minnechaduza Creek at Valentine 1948-93 34.2 

6461500 .. Niobrara River near Sparks 1946-95 768 

6462500 Plum Creek at Meadville 1948-94 119 196 91.6 2.1 1540 15 102.7 2070 

6463500 .. Long Pine Creek near Riverview 1948-95 152 

6464500 .. Keva Paha River at Wewala, SO 1939-95 73.4 

6464900 Keya Paha River near N<':lper 1958-94 139 389 44.5 8.7 6500 0 9280 

6465000 .. Niobrara River near Spencer 1927-95 1449 

6465440 Redbird Creek at Redbird 1981-94 41.1 58.6 21.1 2.8 897 3.8 236.1 2140 

6465500 .. Niobrara River near Verdel 1938-95 1640 

6465680 North Branch Verdiqre Creek near Verdiore 1980-92 24.2 

6466500 .. Bazile Creek near Niobrara 1952-95 85.8 

6467500 .. Missouri River at Yankton 1976-95 26940 

6478518 Bow Creek near St.James 1979-93 79.8 

6486000 .. Missouri River at Sioux City 1958-95 28930 

6601000 .. Omaha Creek al Homer 1946-95 40.9 

6601200 .. Missouri River at Decatur 1988-95 26600 

6610000 .. Missouri River at Omaha 1958-95 32460 

6674500 .. North Platte River at Wvo-Ne Line 1929-95 781 

6677500 Horse Creek near Lvman 1931-94 74.9 174 18.1 9.6 1160 0.4 2900.0 5110 

6679500 North Platte River at Mitchell 1958-94 803 3008 330 9.1 11400 54 211.1 27500 

6686000 North Platte River at Lisco 1958-94 1381 3403 769 4.4 11700 43 272.1 20100 

6690500 North Platte River near Kevstone 1943-94 506 2162 108 20.0 8490 0 20300 

6693000 North Platte River at North Platte 1943-94 748 2467 382 6.5 9100 97 93.8 29600 

6764000 .. South Platte River at Julesburo 1902-95 544 

6764880 .. South Platte River at Roscoe NE 1983-95 976 

6765500 South Platte River at North Platte 1947-94 431 2316 131 17.7 19700 35 562.9 37100 

6768000 Platte River near Overton 1942-94 1593 5835 558 10.5 22300 2 11150.0 37600 

6770200 .. Platte River near KearneY 1983-95 2239 

6770500 .. Platte River near Grand Island 1942-95 1579 

6772000 Wood River near Aida 1954-94 11.4 1993 0.089 22393.3 1590 0 1630 
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A 

6773050 Prairie Creek near Ovina 1994 6.17 

6774000 .... Platte River near Duncan 1942-95 1791 

6775500 ** Middle Loup River at Dunning 1946-95 415 

6775900 ... Dismal River near Thedford 1967-95 199 

6776500 *"" Dismal River at Dunning 1946-95 329 

6779000 Middle LOUD River at Arcadia 1962-93 719 

6783500 Mud Creek near Sweetwater 1946-94 38.7 128 17.4 7.4 11400 0 27000 

6784000 ... South LOUD River at S1-Michael 1944-95 239 

6784800 Turkey Creek near Dannebr(}Q. 1966-93 19.8 

6785000 u Middle Loup River at St.Paul 1963-95 1118 

6786000 *. North LOUD River at Ta lor 1937-95 478 

6787000 .- Calamus River near Harrop 1979-95 251 

6787500 *" Calamus River near Burwell 1986-95 262 

6788500 North Loup River at Ord 1952-94 891 1098 769 1.4 6240 100 62.4 10100 
6788988 Mira Creek near North Loup 1980-93 4.03 

6790500 -- North LouD River near St.Paul 1928-95 936 

6791500 Cedar River near SpauldinQ 1945-94 166 260 112 2.3 2240 30 74.7 4000 

6792000 -- Cedar River near Fullerton 1941-95 258 

6793000 -- Loup River near Genoa 1944-95 692 

6794000 -- Beaver Creek at Genoa 1941-95 130 
6795500 -- Sheil Creek near Columbus 1948-95 47.3 

6796000 -- Platte River at North Bend 1949-95 4569 

6796500 .. Platte River at Leshara 1994-95 7135 

6797500 -- Elkhorn River at Ewing 1947-95 195 

6798500 Elkhorn River at Neliqh 1931-93 313 

6799000 -- Elkhorn River at Norfolk 1946-95 541 

6799080 Willow Creek near Foster 1976-93 15.3 

6799100 .- North Fork Elkhorn River near Pierce 1960-95 98.7 

6799230 Union Creek at Madison 1979-93 45.4 

6799350 .. Elkhorn River at West Point 1973-95 994 

6799385 Pebble Creek at Scribner 1979-93 53 

6799450 LOQan Creek al Pender 1966-93 166 

6799500 .. Logan Creek near Uehling 1942-95 218 

6800000 .- Maple Creek near Nickerson 1952-95 74.1 

6800500 .- Elkhorn River at Waterloo 1929-95 1286 

6801000 .- Platte River near Ashland 1989-95 6795 

6803000 .. Salt Creek at Roca 1952-95 49.1 

6803080 .. Salt Creek at Pioneers Boulevard in Lincoln, NE 1995 107 
6803093 .. Haines Branch at SW 56th SI at Lincoln, NE 1995 19.9 

6803170 .. Middle Creek al SW 40th SI. at Lincoln, NE 1995 20.7 

6803500 .. Salt Creek at Lincoln 1950-95 237 

6803510 .. Little Salt Creek near Lincoln 1969-95 15.8 
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6803513 ** Salt Creek at 70th Street at Lincoln, NE 1995 333 

6803520 -- Stevens Creek near linCOln 1969-95 20 

6803530 -- Rock Creek near Ceresco NE 1971-95 39.2 

6803555 -- Salt Creek at Greenwood 1952-95 353 
6803920 ,.. Cottonwood Creek above Czech!and Lake near R 1995 1.76 

6803935 ** Cottonwood Creek tributal"l above dam 68 near P 1995 0.83 

6804000 -- Wahoo Creek at Ithaca 1950-95 87.1 

6804700 -- Wahoo Creek at Ashland 1990-95 147 

6804900 -- Johnson Creek near Memphis 1991-95 3.8 

6805500 -- Platte River at Louisvi!le 1953-95 6869 

6806500 -- Wee(:inQ Water Creek at Union 1951-95 103 

6807000 -- Missouri River at Nebraska Citv 1958-95 39020 

6811500 -- Lime Nemaha River at Auburn 1950-95 314 

6813500 -- Missouri River at Rulo 1958-95 41850 

6814000 -- Turkey Creek near Seneca, KS 1949-95 132 

6814500 -- North Fork BiQ Nemaha River at Humboldt 1953-95 212 

6815000 -- Bia Nemaha River at Falls Cilv 1944-95 633 

6821500 -- Arikaree River at HaiQler 1932-95 20.4 

6823000 -- North Fork Republican River at Co-Ne line 1935-95 45.4 

6823500 -- Buffalo Creek near Haigler 1941~95 7.01 

6824000 -- Rock Creek at Parks 1941-95 13.2 

6824500 Reoublican River at Benkelman 1947~94 82.8 153 50.7 3.0 3700 0 6040 

6827500 -. South Fork Republican River near Benkelman 1938-95 43.1 

6828500 .- Republican River at Stratton 1950-95 117 

6829500 Reoublican River at Trenton 1954-93 48.5 

6831500 Frenchman Creek near Imperial 1941-94 54.7 87.1 19.7 4.4 1820 4.8 379.2 2340 

6832500 Frenchman Creek near Enders 1946~93 53.2 

6834000 -. Frenchman Creek at Palisade 1950-95 72.8 

6835000 StinkinQ Water Creek near Palisade 1950-94 37 

6835500 .. Frenchman Creek at Culbertson 1935-95 89.8 

6836500 .. Driftwood Creek near McCook 1946-95 9.78 

6837000 .. Republican River at McCook 1955-95 155 

6837300 Red Willow Creek above Huqh Butler Lake 1961-94 26.1 

6837500 Red Willow Creek near McCook 1962-93 19.5 

6838000 -. Red Willow Creek near Red Willow 1962-95 13.5 

6841000 Medicine Creek above Harrv Strunk Lake 1950-94 62.3 

6842500 Medicine Creek below Harry Strunk Lake 1950-94 59.8 

6843500 -- Reoublican River at Cambridae 1950-95 248 

6844000 Muddy Creek at Arapahoe 1951-93 14.4 

6844210 Turkev Creek al Edison 1978-93 8.26 

6844500 -- Reoub!ican River near Orleans 1948-95 267 

6846500 -- Beaver Creek at Cedar Bluffs. KS 1946-95 _ .1.4,3 L -
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6847000 Beaver Creek near Beaver Citv 1938-94 19.7 

6847500 .. Sappa Creek near Stamford 1946-95 46.7 

6848500 .. Prairie 000 Creek near Woodruff KS 1929-95 27.7 

6849500 .. Republican River below Harlan Count Dam 1953-95 225 

6851000 Center Creek at Franklin 1948-93 8.4 

6851500 Thomnson Creek at Riverton 1948-94 32.4 

6852000 Elm Creek at Ambov 1949-93 22.5 

6853020 .. Republican River at Guide Rock 1950-95 305 

6853500 .. Republican River near Hardv 1958-95 360 

6879900 Bia Blue River at Surmise 1965-93 30 

6880000 Lincoln Creek near Seward 1954-94 54.5 

6880500 Bio Blue River at Seward 1954-94 138 

6880800 .. West Fork I?ig Blue River near Dorchester 1958-95 189 

6881000 .. Bio Blue River near Crete 1954-95 410 

6881200 Turkey Creek near Wilber 1960-94 95.5 

6881500 Biq Blue River at Beatrice 1975-94 824 

6882000 .. Bio Blue River at Barneston 1933-95 865 

6883000 .. Little Blue River near DeWeese 1954-95 150 

6883940 Biq Sand Creek at Alexandria 1980-93 115 

6884000 .. Uttle Blue River near Fairbury 1910-95 390 

6884025 .. Uttle Blue River at HollenbufQ, KS 1975-95 570 

l! C,dSlreams\lotuslmontana. wk3 
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NEBRASKA GAME AND PARKS COMMISSION 

Sunace-water gaging stations (-=active station) 

# active = 89 Average Annual Flow 
! Drainage area 

USGS Period of! ! Contributing 
... 'O\lV" v..,.~ .... " \IV" .... ..,. .... v.v nt"'Otl OUI al discharge 

6444000 White River at Crawford 1932-89* 20.2 313 14630 

6445000 White River below Cottonwood Creek 1949-61 19.7 676 
6445500 White River near Chadron 1932-43 26.4 750 
6445590 Biq Bordeaux Creek near Chadron 1969-79 0.56 9.42 

6453400 Ponca Creek near Naper 1968-79 29 373 
6453500 Ponca Creek at Anoka 1950-94 45.1 504 32690 
6453550 Ponca Creek at Lvnch 1961-64 104.4 
6453600 ~~ Ponca Creek at Verde! 1958-95 82.3 812 59620 
6454000 Niobrara River at Wyo-Ne Line 1956-94 3.63 455 2630 
6454100 Niobrara River at Agate 1957-89 13.7 840 9930 
6454500 Niobrara River above Box Butte Reservoir 1947-94 28.8 1400 20850 
6455000 Niobrara River below Box Butte Reservoir 1947-89 250 1460 18100 
6455900 Niobrara River near Dunlap 1962-71~ 38.4 1580 

6456500 Niobrara River near Hav SprinQs 1950-64 28.2 1790 

6458500 Bear Creek near Eli 1949-50 7.82 360 
6459000 Niobrara River near Cody 1947-57 320 5570 

6459200 Snake River above Merritt Reservoir 1963·81 203 440 
6459475 Snake River at Douqhboy 1982-93 164 405 26 118500 
6459500 Snake River near BUfae 1963-94 158 646 30 114200 
6460500 Niobrara River near Valentine 1929-32~ 838 6160 
6460900 Minnechaduza Creek near KilQore 1958-74 7.19 85 
6461000 Minnechaduza Creek at Valentine 1948-93 34.2 390 200 24750 
6461500 .. Niobrara River near Sparks 1946-95 768 7150 556400 
6462000 Niobrara River near Norden 1953-83 860 8390 

6462500 Plum Creek at Meadville 1948-94 119 536 340 86140 

6463000 Niobrara River at MeadviJle 1951-52 1190 

6463080 LonQ Pine Creek near LonQ Pine 1980-89 102 246 73900 

6463500 .. Lona Pine Creek near Riverview 1948-95 152 458 110100 
6463720 Niobrara River at Mariaville 1986-89 1410 9810 

6464500 .. Keya Paha River at Wewala, SO 1939-95 73.4 1070 53190 
6464900 Keva Paha River near Naper 1958-94 139 1690 100400 
6465000 .. Niobrara River near Spencer 1927-95 1449 11070 1049000 

6465310 Eaale Creek near Redbird 1979·89 53.1 206 38470 

6465440 Redbird Creek at Redbird 1981-94 41.1 157 29780 
6465500 .. Niobrara River near Verdel 1938-95 1640 11580 1188000 
6465680 North Branch Verdiare Creek near Verdiare 1980-92 24.? _t~? L 17670 
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6466000 Niobrara River at Niobrara 1955-57 1714 

6466500 *~ Bazile Creek near Niobrara 1952-95 85.8 440 62190 

6467500 ** Missouri River at Yankton 1976-95 26940 279500 2E+07 

6478518 Bow Creek near Stjames 1979-93 79.8 304 57830 

6486000 -- Missouri River at Sioux Citv 1958-95 28930 314600 310641 2.1E+07 

6601000 .. Omaha Creek at Homer 1946-95 40.9 174 29650 
6601100 Blackbird Creek near Macv 1979-80 18.3 102 
6601200 .. Missouri River at Decatur 1988-95 26600 316200 312241 1.9E+07 

6609000 New York Creek at Herman 1947-69 6.82 29.7 

6610000 .. Missouri River at Omaha 1958-95 32460 322800 318841 2.4E+07 

6674500 .. North Platte River at Wyo-Ne Line 1929-95 781 22218 20289 565600 

6675000 North Platte River at Henrv 1914-15 1795 

6677100 Horse Creek al Wyo-Ne line 1970 43.2 

6677300 Kiowa Creek near Lyman 1962-65 36.2 

6677500 Horse Creek near L man 1931-94 74.9 1707 1667 54280 

6678000 Sheep Creek near Morrill 1932-89 55.2 362 337 39990 
6679000 Drv Sootted Tail Creek at Mitchell 1947-79 34.1 77.2 

6679500 North Platte River at Mitchell 1958-94 803 24300 22300 581700 

6680000 Tub Sorinas near Scottsbluff 1949-79 37.6 

6680700 Winters Creek at Tri-State Canal near Scotts 1962-65 29.3 

6681000 Winters Creek near Scottsbluff 1932-79 52.9 

6682000 North Platte River near Minatare 1924-89* 1100 24700 22700 796200 

6684000 Red Willow Creek near Bayard 1932-79 88.5 162 
6684500 North Platte River at Bridqeoort 1917-89* 1400 25300 23300 1999100 

6685000 Pumpkin Creek near Bridgeport 1932-89 27.2 1020 19710 

6686000 North Platte River at Lisco 1958-94 1381 26700 24700 1000000 

6686500 North Platte River at Oshkosh 1929-60 1319 31300 

6687000 Blue Creek near Lewellen 1930-89 69 1190 80 49990 

6687500 North Platte River at Lewellen 1942-89 1559 28600 25400 1129000 

6688000 North Platte River at Belmar 1921-25~ 3525 29100 

6688500 Otter Creek near Lemoyne 1933-37 22.2 13.9 

6689000 North Platte River at Lemoyne 1926-27 3405 

6689500 North Platte River at Martin 1934-38 1204 

6690500 North Platte River near Keystone 1943-94 506 29400 25890 366300 

6691000 North Platte River near Sutherland 1937-89" 600 29800 26120 387600 

6691500 Birdwood Creek near Sutherland 1914-15 167 250 
6692000 Birdwood Creek near Hershey 1932-89 151 940 80 109400 

6693000 North Platte River at North Platte 1943-94 748 30900 26300 541700 

6762500 Lodgepole Creek at Bushnell 1932-89 10.4 1350 7530 

6763500 LodqePOle Creek at Ralton 1952-79 6.31 3307 

6754000 .. South Platte River at Julesbura 1902-95 544 23193 385300 

6764880 .. South Platte River at Roscoe, NE 1983-95 976 707300 
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6765000 South Platte River at Paxton 1940-69 226 24000 

6765500 South Platte River at North Platte 1947-94 431 24300 312200 

6766000 Platte River at Brady 1939-89* 790 56200 51400 572400 
6766500 Platte River at Cozad 1940-89 701 56500 51700 507900 
6767000 Platte River near Lexington 1918-24* 3637 57300 
6767500 Plum Creek near Smithfield 1947-75* 6.72 229 
6768000 PlaUe River near Overton 1942-94 1593 56300 51620 1154000 
6768500 Buffalo Creek near Darr 1947-69 4.22 63 
6769000 Buffalo Creek near Overton 1950-58 14 175 
6769500 Elm Creek near Overton 1947-58 2 31 
6770000 PlaUe River near Odessa 1938-89 1567 58100 53300 1135000 

6770190 North Dry Creek near Kearnev 1969-71 12.2 
6770200 .... Platte River near Keamev 1983-95 2239 57260 52540 1622000 

6770478 Platte River near Grand Island (South Chann 1984-87 1633 
6770500 ,.,. PlaUe River near Grand Island 1942-95 1579 57650 52940 1144000 

6771000 Wood River near Riverdale 1947-73 12.5 379 
6771500 Wood River near Gibbon 1949-76 13.3 

6772000 Wood River near Aida 1954-94 11.4 599 8280 
6773000 Dry Creek near Cairo 1949-53 3.2 25 
6773050 Prairie Creek near Ovina 1994 6.17 132 
6773500 Prairie Creek near Silver Creek 1949-53 28 406 
6774000 .. Platte River near Duncan 1942-95 1791 59300 54630 1297000 

6774500 Middle LOUD River near Mullen 1947-48 135 1120 

6775000 Middle LOUD River near Seneca 1948-53 199 1140 

6775500 .. Middle LOUD River at Dunnino 1946-95 415 1830 79 300600 
6775900 .. Dismal River near Thedford 1967-95 199 966 30 144200 

6776000 Dismal River near Gem 1947-53 278 1360 

6776500 .. Dismal River at DunninQ 1946-95 329 2040 45 238300 

6777000 Middle LOUD River near Milbum 1952-64* 765 3690 I 
6777500 Middle LouD River at Walworth 1941-60 798 4650 

6778000 Middle LOUD River at SarQent 1953 820 4480 

6779000 Middle LouD River at Arcadia 1962-93 719 5040 820 520700 
6779500 Middle LOUD River at LOUD Cit\! 1950-56 823 4860 

6780000 Middle Loup River at Rockville 1956-64 751 5310 

6781000 Middle LOUD River at Boelus 1953-55 584 
6782000 South LOUD River at Cumro 1947-53 165 1340 

6782500 South LOUD River at Ravenna 1941-75* 192 1660 

6783000 Mud Creek near Broken Bow 1950-53 1.88 440 
6783500 Mud Creek near Sweetwater 1946-94 38.7 707 655 28000 

6784000 .. South LOUD River at St.Mlchael 1944-95 239 2320 1591 173200 

6784300 Oak Creek near LOUD City 1953-64* 1 41.9 

6784500 Oak Creek near Dannebroo 1950-57 8.05 122 
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6800000 ., Maple Creek near Nickerson 1952~95 74.1 450 53660 

6800500 ., Elkhom River at Waterloo 1929-95 1286 6900 5870 931700 

6801000 ., Platte River near Ashland 1989-95 6795 84200 4923000 

6803000 ., Salt Creek at Roca 1952-95 49.1 167 34960 

6803080 ., Salt Creek at Pioneers Boulevard in Lincoln, r 1995 107 220 77490 

6803093 ., Haines Branch at SW 56th SI at Lincoln, NE 1995 19.9 60 14430 

6803170 ., Middle Creek at SW 40th St. at lincoln, NE 1995 20.7 94 14990 

6803400 AnteloDe Creek at 17th S1. 1959-62 4.46 12.1 

6803450 Oak Creek near Raymond 1964-67 2.28 88.7 

6803500 .. Salt Creek at Lincoln 1950-95 237 685 172000 

6803510 ., little Salt Creek near lincoln 1969-95 15.8 43.6 11480 

6803513 ., Salt Creek at 70th Street at lincoln, NE 1995 333 753 241400 

6803520 ., Stevens Creek near lincoln 1969-95 20 47.8 14510 

6803530 .. Rock Creek near Ceresco NE 1971-95 39.2 28370 

6803555 
., Salt Creek at Greenwood 1952-95 353 1050 255600 

6803920 ., Cottonwood Creek above Czechland Lake ne 1995 1.76 1270 

6803935 
., 

Cottonwood Creek tributary above dam 6B ne 1995 0.83 602 
6804000 ., Wahoo Creek at Ithaca 1950-95 87.1 273 268 63110 

6804500 Silver Creek at Ithaca 1949-58 9.66 80 
6804700 .. Wahoo Creek at Ashland 1990-95 147 416 106600 

6804900 .. Johnson Creek near MerDQ.his 1991-95 3.8 21.5 2750 

6805000 Salt Creek near Ashland 1947-67 487 1640 

6805500 
., 

Platte River al Louisville 1953-95 6869 85800 71000 4976000 

6806500 
., 

Weepinp Water Creek at Union 1951-95 103 241 74390 

6807000 
., 

Missouri River at Nebraska Citv 1958-95 39020 410000 406041 2.8E+07 

6810500 Little Nemaha River near Syracuse 1952-69 64.8 218 

6811500 
., Little Nemaha River at Auburn 1950-95 314 792 227200 

6813500 ., Missouri River at Rulo 1958-95 41850 414900 410941 3E+07 

6814000 ., Turkey Creek near Seneca, KS 1949-95 132 276 
6814500 .. North Fork Bio Nemaha River at Humboldt 1953-95 212 548 153900 

6815000 .. SiQ Nemaha River at Falls City 1944-95 633 1339 458600 

6815500 Muddy Creek at Verdon 1953-72 66.3 186 
6821500 .. Arikaree River at HaiQler 1932-95 20.4 1700 1020 14790 

6823000 
., 

North Fork Reoublican River at Co-Ne Line 1935-95 45.4 2370 174 32900 
6823500 

., 
Buffalo Creek near Haiqler 1941-95 7.01 172 8.6 5080 

6824000 .. Rock Creek at Parks 1941-95 13.2 23.6 20 9590 

6824500 Republican River at Benkelman 1947-94 82.8 4880 1240 59980 

6827500 .. South Fork Reoub!ican River near Benkelman 1938-95 43.1 2740 2190 31540 

6828000 Republican River at Max 1929-45 186 7740 

6828490 Muddy Creek al S'tratton 1978 0.7 157 
6828500 .. Reoublican River at Stratton 1950-95 117 8200 3690 84660 

6829500 Republican River at Trenton 1954-93 _1 4?5 ~§20 ~:40 35160 

I, ,dstre"ms\lotus\mQntana.wk.3 



  

 

6830500 Frenchman Creek near Chamoion 1933-40 26.6 700 
6831000 Frenchman Creek below Champion 1935-56 42.5 721 

6831500 Frenchman Creek near Imperial 1941-94 54.7 1050 859 39650 
6832500 Frenchman Creek near Enders 1946-93 53.2 950 790 38560 
6833500 Frenchman Creek near Hamlet 1929-56' 83.9 1270 
6834000 ~. Frenchman Creek at Palisade 1950-94 72.8 1300 1110 52760 

6834500 Stinkina Water Creek near Wauneta 1941-50 24.5 1330 
6835000 StinkinQ Water Creek near Palisade 1950-94 37 1500 380 26820 
6835500 u Frenchman Creek at Culbertson 1935-95 89.8 2990 1590 65050 
6836000 Blackwood Creek near Culbertson 1947-86 5.85 320 
6836500 ** Driftwood Creek near McCook 1946-95 9.78 361 351 7140 

6837000 ** ReDublican River at McCook 1955-95 155 12240 6220 112300 

6837300 Red Willow Creek above HUQh Butler Lake 1961-94 26.1 582 194 18920 
6837500 Red Willow Creek near McCook 1962-93 19.5 740 320 14110 
6838000 ** Red Willow Creek near Red Willow 1962-94 13.5 820 405 9750 
6839000 Medicine Creek at Mavwood 1952-58 24.4 231 
6839500 Brushy Creek near Maywood 1952-58 1.84 95.3 
6840000 Fox Creek at Curtis 1952-89* 6.55 74.3 4750 
6840500 Dry Creek near Curtis 1952-58 0.5 20 
6841000 Medicine Creek above Harry Strunk Lake 1950-94 62.3 770 530 45110 
6841500 Mitchell Creek above Harry Strunk Lake 1957-74 2.3 52 
6842500 Medicine Creek below Harry Strunk Lake 1950-94 59.8 900 655 43330 
6843000 Medicine Creek at Cambridqe 1937-56* 64.9 909 
6843500 .. Republican River at Cambridge 1950-95 248 14460 7780 179500 

6844000 Muddy Creek at Araoahoe 1951-93 14.4 246 10410 
6844210 Turkev Creek at Edison 1978-93 8.26 74.9 5980 
6844500 .. Republican River near Orleans 1948-95 267 15580 8880 193500 
6845200 Saooa Creek near Beaver Cit 1937-72 38.3 1480 
6846500 .. Beaver Creek at Cedar Bluffs, KS 1946-95 14.3 1618 1324 10340 
6847000 Beaver Creek near Beaver City 1938-94 19.7 2080 1760 14250 

6847500 .. Sappa Creek near Stamford 1946-95 46.7 3840 3370 34110 
6848500 .. Prairie Doq Creek near Woodruff, KS 1929-95 27.7 1007 20070 
6849500 .. Republican River below Harlan County Dam 1953-95 225 20820 13590 163400 

6850000 Turkey Creek at Naponee 1948-53 15.5 129 
6850200 Cottonwood Creek near Bloominaton 1949-56 5.3 15.6 
6850500 Republican River near BloominQton 1929-57 155 21020 
6851000 Center Creek at Franklin 1948-93 8.4 177 56 6090 
6851500 Thompson Creek at Riverton 1948-94 32.4 290 197 23510 

6852000 Elm Creek at Ambov 1949-93 22.5 39.2 16320 
6853020 .. Republican River at Guide Rock 1950-95 305 22030 14560 221000 

6853500 .. Republican River near Hardy 1958-95 360 22401 14901 261100 
6879900 Bia Blue River at Surprise 1965-93 30 345 21760 
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6880000 Uncoln Creek near Seward 1954-94 54.5 438 39490 

6880500 BiQ Blue River at Seward 1954-94 138 1107 100100 

6880800 •• West Fork Bia Blue River near Dorchester 1958-95 189 1192 137000 

6881000 H BiQ Blue River near Crete 1954-95 410 2710 296700 

6881200 Turkev Creek near Wilber 1960-94 95.5 461 69220 

6881500 Big Blue River at Beatrice 1975-94 824 3900 3830 596900 
6882000 •• Biq Slue River at Bameston 1933-95 865 4447 4370 626500 
6882900 Little Blue River below Pawnee Creek near P 1963-68 129 929 
6883000 '"* little Blue River near DeWeese 1954-95 150 979 108700 

6883570 Little Blue River near Alexandria 1960-89'" 248 1557 179700 

6883940 Bia Sandy Creek at Alexandria 1980-93 115 607 83210 
6884000 ~~ little Blue River near Fairbury 1910-95 390 2350 282700 
6884025 H little Blue River at Hol!enburg, KS 1975-95 570 2752 412600 
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NEBRASKA GAME AND PARKS COMMISSION 

Surfacevwater gaging stations (-=active station) 

Mean monthly flows for period of record ending October 1995 
Average Annual Flow 

USGS Period of I 
..o>l<l.UUII ut::"' ....... 4IUII .... "' .... UIU OCT NOV DEC JAN FEB MAR APR MAY JUN JUl AUG SEP 

6453500 Ponca Creek at Anoka 1950-94 45.1 7.31 8.41 5.92 5.08 26.8 145 116 80.3 74.7 40.8 20.1 10.7 

6453600 .. Ponca Creek at Verde! 1958-95 82.3 17.3 20.1 13.6 12.4 45.8 231 185 169 141 87.2 38.7 24 

6454000 Niobrara River at Wva-Ne Line 1956-94 3.63 2.69 2.91 2.92 3.1 4.33 5.6 5.43 4.54 3.99 3.37 2.55 2.21 

6454500 Niobrara River above Box Butte Reservoir 1947-94 28.8 18.9 29.1 33 29.8 37 52.6 44.6 30.9 23.6 16.8 15.4 14.2 

6459475 Snake River at DouQhboy 1982-93 164 160 162 163 162 167 174 169 173 167 152 . 156 158 

6459500 Snake River near Burqe 1963-94 158 87.7 179 224 230 247 220 189 183 151 65.5 ·53.6 68.1 

6461000 Minnechaduza Creek at Valentine 1948-93 34.2 26 30.2 29 27.2 36.7 57.1 53.4 47.1 36.3 24.2 21.1 21 

6461500 .. Niobrara River near Sparks 1946-95 768 671 755 759 769 877 967 899 882 810 631 593 612 

6462500 Plum Creek at Meadville 1948-94 119 101 103 101 99.9 113 143 153 152 132 118 102 101 

6463500 .. Lana Pine Creek near Riverview 1948-95 152 135 136 136 133 140 164 165 176 167 159 H55 151 

6464500 .. Keva Paha River at Wewala, SD 1939-95 73.4 35 39.6 31.8 26.3 58 177 157 135 98 60.9 33.7 28.3 

6464900 Keya Paha River near Naner 1958-94 139 68.4 77.5 65 57.3 116 325 285 233 192 130 62.5 50.5 

6465000 .. Niobrara River near Spencer 1927-95 1449 1249 1311 1149 1204 1585 2244 1925 1836 1613 1138 1026 1098 

6465440 Redbird Creek at Redbird 1981-94 41.1 34.1 36.2 32.1 32.2 45.4 58.9 58.5 58.2 40.8 34.8 30.2 32.2 

6465500 .. Niobrara River near Verdel 1938-95 1640 1363 1459 1320 1375 1793 2558 2235 2077 1771 1346 1091 1215 

6465680 North Branch Verdiqre Creek near Verdiqre 1980-92 24.2 23.9 24.6 22.9 22.6 26.4 29.1 30.4 29.3 25.9 17.3 18.4 22.2 

6466500 .. Bazile Creek near Niobrara 1952-95 85.8 48.7 52.4 45.8 45.7 78.7 155 134 128 161 75.7 ·57.8 45.1 

6467500 .. Missouri River at Yankton 1976-95 26940 35190 30680 20060 17380 17240 18760 24720 28190 28500 31960 34050 35040 

6478518 Bow Creek near Stjames 1979-93 79.8 47.4 46.7 42.7 42.4 66.4 117 121 122 155 79.7 70:2 48.5 

6486000 .. Missouri River at Sioux City 1958-95 28930 34960 30310 18470 15930 16840 22130 32610 32770 34320 35670 36370 36270 

6601000 .. Omaha Creek at Homer 1946-95 40.9 20.6 18.8 16.3 16.2 46.9 72.4 53.8 56.8 85.8 50.7 29.5 24.4 

6601200 .. Missouri River at Decatur 1988-95 26600 29410 19560 16040 16050 16910 20810 30140 33150 34740 35250 32680 34040 
c. 

6610000 .. Missouri River at Omaha 1958-95 32460 37320 33160 20460 17470 19420 27400 38480 37630 40370 39930 38690 38710 

6674500 .. North Platte River at Wyo-Ne Line 1929-95 781 513 431 383 338 345 497 600 1166 1633 1528 12"74 874 

6677500 Horse Creek near Lvman 1931·94 74.9 69,4 40.6 30.5 25.2 31.3 36.8 38.8 102 161 102 96.2 164 

6679500 North Platte River at Mitchell 1958~94 803 849 671 568 505 495 758 970 1198 1486 807 581 744 

6686000 North Platte River at Lisco 1958-94 1381 1647 1396 1199 1102 1128 1324 1460 1700 2022 1131 961 1500 

6690500 North Platte River near Keystone 1943-94 506 289 141 95.3 69.6 114 195 286 554 875 1546 1300 563 

6693000 North Platte River at North Platte 1943-94 748 624 532 470 412 494 612 652 791 961 1389 1264 745 

6764000 .. South Platte River at JulesburQ 1902-95 544 289 346 403 512 601 553 556 1070 1469 313 153 225 

6764880 .. South Platte River at Roscoe, NE 1983-95 976 491 459 561 936 1152 918 969 1597 2943 982 .239 517 

6765500 South Platte River at North Platte 1947~94 431 273 2161 209 294 417 331 376 979 1233 389 200 263 
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6768000 Platte River near Overton 1942-94 1593 1337 1415 1538 1619 1932 2135 1924 2240 2294 984 626 1111 

6770200 "'. Platte River near Kearney 1983-95 2239 1576 1591 1825 2079 2500 2760 2524 2812 3954 2197 1213 1894 

6770500 ** Platte River near Grand Island 1942·95 1579 1190 1287 1347 1445 1999 2408 2033 2262 2480 1171 495 881 

6772000 Wood River near Aida 1954-94 11.4 2.73 0.37 0.33 0.94 4.39 19.8 3.95 12.4 41.6 31.1 12.8 6.24 

6773050 Prairie Creek near Ovina 1994 6.17 , 6.18 4.89 4.62 4.4 4.14 11.9 9.1 4.85 6.41 11 8.85 0.24 

6774000 .. Platte River near Duncan 1942-95 1791 1256 1405 1403 1499 2244 2955 2461 2614 2865 1434 533 873 

6775500 .. Middle Loup River at DUnninG 1946~95 415 402 413 410 404 424 452 449 437 414 389 391 394 

6775900 .. Dismal River near Thedford 1967-95 199 195 200 199 199 200 205 207 204 197 195 192 194 

6776500 .. Dismal River at Dunning 1946-95 329 324 328 326 321 336 345 346 340 328 318 318 319 

6779000 Middle Loup River at Arcadia 1962-93 719 763 940 841 885 1051 1126 821 677 539 241 266 503 

6783500 Mud Creek near Sweetwater 1946-94 38.7 22.2 21 21.3 23.1 38.9 66.7 36.1 44.5 95.8 48.2 25.6 20.9 

6784000 .. South LOUD River at St.Michael 1944-95 239 173 189 178 181 259 359 277 305 427 225 149 150 

6784800 Turkey Creek near OannebrOQ 1966-93 19.8 9.31 8.19 8.24 8.5 12.8 26.9 14.9 18.8 41.6 39.5 30.5 14.7 

6785000 .. Middle LOUD River at St.Paul 1963-95 1118 1094 1235 1126 1161 1492 1751 1337 1151 1157 652 545 748 

6786000 .. North Loup River at Taylor 1937-95 478 476 506 477 486 556 620 597 540 478 317 299 386 

6787000 .. Calamus River near Harrop 1979-95 251 240 241 236 234 256 292 286 283 259 233 225 226 

6787500 .. Calamus River near Burwell 1986-95 262 180 189 265 291 291 227 204 258 235 319 322 369 

6788500 North LOUD River at Ord 1952-94 891 879 892 844 858 1015 1152 1057 978 896 660 662 801 

6788988 Mira Creek near North LOUD 1980-93 4.03 0.55 0.51 0.54 0.52 2.68 8.95 1.62 1.8 12.8 5.89 9.99 2.37 

6790500 .. North Loup River near SLPaul 1928-95 936 885 919 860 871 1096 1266 1103 1056 1036 697 657 803 

6791500 Cedar River near Spauldinq 1945-94 166 149 151 147 150 168 202 203 193 187 154 146 145 

6792000 .. Cedar River near Fullerton 1941-95 258 207 216 205 203 272 343 302 317 360 248 217 203 

6793000 .. LOUD River near Genoa 1944-95 692 129 406 1011 883 1268 1654 627 620 898 382 264 194 

6794000 .. Beaver Creek at Genoa 1941-95 130 80.5 85.5 83.8 83.1 133 202 164 177 232 141 97.2 81.9 

6795500 .. Shell Creek near Columbus 1948-95 47.3 17 15.2 14.5 17.7 50.9 100 40.2 67.6 117 64.4 38.3 24.8 

6796000 .. Platte River at North Bend 1949-95 4569 3667 3991 3487 3380 5275 7630 6013 5962 6563 3746 2376 2967 

6796500 .. Platte River at Leshara 1994-95 7135 4022 4611 5986 5352 5647 6055 7490 10650 17460 8221 3471 3493 

6797500 .. Elkhorn River at Ewina 1947-95 195 86.1 84.2 77.1 67 137 362 489 406 299 170 79.3 80 

6798500 Elkhorn River at Neliqh 1931-93 313 182 184 170 159 264 542 633 543 501 263 161 153 

6799000 .. Elkhorn River at Norfolk 1946-95 541 313 317 292 281 480 914 1040 870 903 486 320 281 

6799080 Willow Creek near Foster 1976-93 15.3 8.82 9.38 8.89 8.11 14.5 33.1 32.8 22.1 15.7 14.7 7.56 7.95 

6799100 .. North Fork Elkhorn River near Pierce 1960-95 98.7 47.2 47.8 45.5 43.4 103 205 179 151 173 95.7 51.6 48.5 

6799230 Union Creek at Madison 1979-93 45.4 22.2 22.1 19.7 19.4 41.5 74.9 44.2 64.7 115 67 26.2 28.5 

6799350 .. Elkhorn River at West Point 1973-95 994 512 554 534 498 989 1922 1825 1591 1464 981 562 505 

6799385 Pebble Creek at Scribner 1979-93 53 45.4 27 21.1 22.4 53.6 107 72.7 89.6 232 100 34.6 38.8 

6799450 LOQan Creek at Pender 1966-93 166 91.6 81.1 73.2 76.6 225 273 230 210 367 175 105 87.7 

6799500 .. Loq8n Creek near Uehlinq 1942·95 218 110 98.9 87.5 96 249 419 271 304 478 242 150 12C 

6800000 .. Maple Creek near Nickerson 1952-95 74.1 34.11 23 18.3 19.2 68 139 88.6 110 211 90.7 47.2 41.S 
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6800500 ** Elkhorn River at Waterloo 1929-95 1286 , 681 680 604 569 1124 2284 1967 1950 2705 1327 855 703 

6801000 •• Platte River near Ashland 1989-95 6795 4605 4899 4919 4849 5986 10270 7697 8249 10990 9549 4722 4769 

6803000 ** Salt Creek at Roca 1952-95 49.1 41.9 14.5 14.8 18.4 36.5 88.7 64,2 83.1 86.7 83.4 32.1 23.2 

6803080 u Salt Creek at Pioneers Boulevard in lincoln, NE 1995 107 15.6 23.1 30.9 49.5 41 71.4 97.9 689 189 38.2 17.7 24.6 

6803093 ** Haines Branch at SW 56th SI at lincoln, NE 1995 19.9 1.67 2.73 3.95 6.03 10 10.5 19.3 139 30.4 7.95 3.74 2.21 

6803170 ** Middle Creek at SW 40th SI. at lincoln, NE 1995 20.7 5.12 5.44 6.89 7.68 9.71 12.7 17.5 136 28.2 7.29 3.68 6.53 

6803500 •• Salt Creek at lincoln 1950-95 237 177 104 93.5 103 171 348 280 374 491 341 186 178 

6803510 .* Little Salt Creek near Lincoln 1969-95 15.8 10.9 7.23 6.51 7.39 12.6 28.5 18.1 21 22.8 29.5 12.5 11.1 

6803513 *" Sal! Creek at 70th Street at Lincoln. NE 1995 333 108 134 133 154 208 262 346 1644 567 204 114 143 

6803520 H Stevens Creek near Lincoln 1969-95 20 15.2 5.72 6.35 7.47 13.6 33.7 25 36.6 30.1 34.6 12.6 18.8 

6803530 ** Rock Creek near Ceresco, NE 1971-95 39,2 25.2 15.9 15.1 15.9 34.4 62.9 44.5 56.6 59 60.7 52.7 26.2 

6803555 ** Salt Creek at Greenwood 1952-95 353 261 158 141 156 263 532 411 531 687 528 322 266 

6803920 * .. Cottonwood Creek above Czechland Lake near R 1995 1,76 0.83 2.8 1.55 1.9 2.15 0.82 1.38 5.55 2.62 2.83 0.52 0.91 

6803935 ** Cottonwood Creek tributary above dam 6B near P 1995 0.83 0.21 0.33 0.28 0.28 0.83 0.89 0.97 2,23 2.52 1.58 0.27 0.35 

6804000 ** Wahoo Creek at Ithaca 1950-95 87.1 51.7 38.6 34.5 38.6 74 127 89 117 220 88.8 94.2 73.2 

6804700 .. Wahoo Creek at Ashland 1990-95 147 56.2 64 57.7 60.7 87 201 115 182 411 359 97.5 63.8 

6804900 ** Johnson Creek near Memph'IS 1991-95 3.8 1.56 1.79 1.7 1.67 2.13 5.63 2.37 2.98 13.2 8.03 2.11 1.89 

6805500 ** Platte River at Louisville 1953-95 6869 4892 5192 4641 4511 7283 11340 9716 9574 10970 6202 3795 4147 

6806500 •• Weeping Water Creek at Union 1951-95 103 62.9 43.6 38.7 40.8 84 132 107 170 194 191 92.7 73,2 

6807000 H Missouri River at Nebraska City 1958-95 39020 41950 38100 25050 21170 26200 38090 48010 47050 51050 46160 42440 42590 

6811500 ** Uttle Nemaha River at Auburn 1950-95 314 232 123 111 118 231 461 353 504 516 614 235 258 

6813500 u Missouri River at Rub 1958-95 41850 43900 39930 26600 22420 28170 41740 51690 51300 55290 50800 44630 45330 

6814000 * .. Turkey Creek near Seneca. KS 1949-95 132 92.2 42.4 34.2 41.4 93.3 212 170 224 238 220 88.9 142 

6814500 H North Fork Big Nemaha River at Humboldt 1953-95 212 164 80.5 71.9 81.2 164 356 241 309 294 400 154 220 

6815000 ** Big Nemaha River at Falls City 1944-95 633 445 237 185 233 443 916 776 1025 1156 1035 498 679 

6821500 ** Arikaree River at Haialer 1932-95 20.4 10.2 8.52 6.9 8.13 16.6 29.6 24.2 42.9 42.1 21.1 19.1 16 

6823000 .. North Fork R~Qublican River at Co-Ne line 1935-95 45.4 37.2 57.3 61.4 60.9 62.8 65.6 58.6 43.1 35.7 19.2 18.9 26.8 

6823500 ** Buffalo Creek near Haigler 1941-95 7.01 7 8.26 8.44 8.67 9.31 9.61 9.37 7.98 5.9 2.9 2.49 4.37 

6824000 ** Rock Creek al Parks 1941-95 13.2 12.7 13.7 13.6 13.7 13.9 14.1 14 14 13.4 12.2 11.6 12 

6824500 R~~blican River at Benkelman 1947-94 82.8 55.6 84.5 86.7 90.1 113 128 117 107 93 46.6 37.5 40.5 

6827500 .. South Fork Republican River near Benkelman 1938-95 43.1 17.3 22.4 21.4 23.9 41 54.3 60 76 77.5 62 37 25 

6828500 •• Republican River at Stratton 1950-95 117 50.9 92.7 93 104 148 187 179 186 154 96.3 70.7 55 

6829500 R~ublican River at Trenton 1954-93 48.5 10.9 9.35 11.4 15.6 27.1 35.9 54.1 74.9 76.6 132 108 24 

6831500 Frenchman Creek near Imperial 1941-94 54.7 49.1 54.8 58.8 61.6 61.5 60.1 54.9 56.8 58.9 50 45.3 47.4 

6832500 Frenchman Creek near Enders 1946-93 53.2 23 16.8 16.2 18.3 21.6 26.9 30.7 35.5 53.3 183 161 47,8 

6834000 .. Frenchman Creek at Palisade 1950-95 72.8 41.4 36.4 36.5 38.4 44.2 49.7 49.1 55.4 74 189 179 73.2 

6835000 Stinking Water Creek near Palisade 1950-94 37 29.1 34.7 34.5 35.5 42.3 50.1 43.9 44 47.2 32.1 26.2 25.2 

6835500 .. Frenchman Creek at Culbertson 1935-95 89.8 77.6 95.5 102 102 123 133 105 90.5 109 60.2 38.7 60.2 
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NEBRASKA GAME AND PARKS COMMISSION 

Surface-water gaging stations (**=active station) 

Montana method analysis of flows 
April - September 

USGS 
................ ...,,,.."" ....... u'-'" 

6444000 White River at Crawford 

6445000 White River below Cottonwood Creek 

6445500 White River near Chadron 

6445590 Bia Bordeaux Creek near Chadron 

6453400 Ponca Creek near Naoer 

6453500 Ponca Creek at Anoka 

6453550 Ponca Creek at Lynch 

6453600 .. Ponca Creek at Verdel 

6454000 Niobrara River at Wyo-Ne Line 

6454100 Niobrara River at Aqate 

6454500 Niobrara River above Box Butte Reservoir 

6455000 Niobrara River below Box Butte Reservoir 

6455900 Niobrara River near Dunlap 

6456500 I Niobrara River near Hay Sprinqs 

6458500 Bear Creek near Eli 

6459000 Niobrara River near Codv 

6459200 Snake River above Merritt Reservoir 

6459475 Snake River at Oouahbov 

6459500 Snake River near BurQe 

6460500 Niobrara River near Valentine 

6460900 Minnechaduza Creek near Kilgore 

6461000 Minnechaduza Creek at Valentine 

6461500 .. Niobrara River near Sparks 

6462000 Niobrara River near Norden 

6462500 Plum Creek at Meadville 

6463000 Niobrara River at Meadville 

6463080 Lonq Pine Creek near Lonq Pine 

6463500 .. Lonq Pine Creek near Riverview 

6463720 Niobrara River at Mariaville 

6464500 .. Keva Paha River at Wewala, SO 

6464900 Keya Paha River near Naper 

dstreamsllotuslmontana.wk3 

Average Annual Flow 
I Flushing (200%) 
I I Op!;mum (60-100%) 
I I I Outstanding (60%) 
I 1 I 1 Excellent (50%) 
I I I I I Good (40%) 

Per;od of I I I I I I Fa;r (30%) 
,~ ............ , ... . '-' .... , .v. 
1932-89' 20.2 40.4 12.1 12.1 10.1 8.1 6.1 2.0 
1949-61 19.7 39.4 11.8 11.8 9.9 7.9 5.9 2.0 
1932-43 26.4 52.8 15.8 15.8 13.2 10.6 7.9 2.6 
1969-79 0.56 1.1 0.3 0.3 0.3 0.2 0.2 0.1 
1968-79 29 58.0 17.4 17.4 14.5 11.6 8.7 2.9 
1950-94 45.1 90.2 27.1 27.1 22.6 18.0 13.5 4.5 

1961-64 104.4 208.8 62.6 62.6 52.2 41.8 31.3 10.4 
1958-95 82.3 164.6 49.4 49.4 41.2 32.9 24.7 8.2 
1956-94 3.63 7.3 2.2 2.2 1.8 1.5 1.1 0.4 
1957-89 13.7 27.4 8.2 8.2 6.9 5.5 4.1 1.4 
1947-94 28.8 57.6 17.3 17.3 14.4 11.5 8.6 2.9 
1947-89 250 500.0 150.0 150.0 125.0 100.0 75.0 25.0 
1962-71' 38.4 76.8 23.0 23.0 19.2 15.4 11.5 3.8 
1950-64 28.2 56.4 16.9 16.9 14.1 11.3 8.5 2.8 
1949-50 7.82 15.6 4.7 4.7 3.9 3.1 2.3 0.8 
1947-57 320 640.0 192.0 192.0 160.0 128.0 96.0 32.0 
1963-81 203 406.0 121.8 121.8 101.5 81.2 60.9 20.3 

1982-93 164 328.0 98.4 98.4 82.0 65.6 49.2 16.4 
1963-94 158 316.0 94.8 94.8 79.0 63.2 47.4 15.8 
1929-32' 838 1676.0 502.8 502.8 419.0 335.2 251.4 83.8 
1958-74 7.19 14.4 4.3 4.3 3.6 2.9 2.2 0.7 

1948-93 34.2 68.4 20.5 20.5 17.1 13.7 10.3 3.4 
1946-95 768 1536.0 460.8 460.8 384.0 307.2 230.4 76.8 
1953-83 860 1720.0 516.0 516.0 430.0 344.0 258.0 86.0 
1948-94 119 238.0 71.4 71.4 59.5 47.6 35.7 11.9 
1951-52 1190 2380.0 714.0 714.0 595.0 476.0 357.0 119.0 

1980-89 102 204.0 61.2 61.2 51.0 40.8 30.6 10.2 
1948-95 152 304.0 91.2 91.2 76.0 60.8 45.6 15.2 
1986-89 1410 2820.0 846.0 846.0 705.0 564.0 423.0 141.0 

1939-95 73.4 146.8 44.0 44.0 36.7 29.4 22.0 7.3 
1958-94 139 278.0 83.4 83.4 69.5 55.6 41.7 13.9 

Severe 
«10%) 

I 

2.0 

2.0 

2.6 

0.1 

2.9 

4.5 

10.4 

8.2 

0.4 

1.4 

2.9 

25.0 

3.8 

2.8 

0.8 

32.0 

20.3 

16.4 

15.8 

83.8 

0.7 

3.4 

76.8 

86.0 
11.9 

119.0 

10.2 

15.2 
141.0 

7.3 

13.9 
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6465000 " Niobrara River near Soencer 1927-95 1449 2898.0 869.4 869.4 724.5 579.6 434.7 144.9 144.9 

6465310 Eagle Creek near Redbird 1979-89 53.1 106.2 31.9 31.9 26.6 21.2 15.9 5.3 5.3 

6465440 Redbird Creek at Redbird 1981-94 41.1 82.2 24.7 24.7 20.6 16.4 12.3 4.1 4.1 

6465500 " Niobrara River near Verdel 1938-95 1640 3280.0 984.0 984.0 820.0 656.0 492.0 164.0 164.0 

6465680 North Branch Verdigre Creek near VerdiQre 1980-92 24.2 48.4 14.5 14.5 12.1 9.7 7.3 2.4 2.4 

6466000 Niobrara River at Niobrara 1955-57 1714 3428.0 1028.4 1028.4 857.0 685.6 514.2 171.4 171.4 

6466500 " Bazile Creek near Niobrara 1952-95 85.8 171.6 51.5 51.5 42.9 34.3 25.7 8.6 8.6 

6467500 " Missouri River at Yankton 1976-95 26940 53880.0 16164.0 16164.0 13470.0 10776.0 8082.0 2694.0 2694.0 

6478518 Bow Creek near Stjames 1979-93 79.8 159.6 47.9 47.9 39.9 31.9 23.9 8.0 8.0 

6486000 " Missouri River at Sioux City 1958-95 28930 57860.0 17358.0 17358.0 14465.0 11572.0 8679.0 2893.0 2893.0 

6601000 " Omaha Creek at Homer 1946-95 40.9 81.8 24.5 24.5 20.5 16.4 12.3 4.1 4.1 

6601100 Blackbird Creek near Macv 1979-80 18.3 36.6 11.0 11.0 9.2 7.3 5.5 1.8 1.8 

6601200 " Missouri River at Decatur 1988-95 26600 53200.0 15960.0 15960.0 13300.0 10640.0 7980.0 2660.0 2660.0 

6609000 New York Creek at Herman 1947-69 6.82 13.6 4.1 4.1 3.4 2.7 2.0 0.7 0.7 
6610000 " Missouri River at Omaha 1958-95 32460 64920.0 19476.0 19476.0 16230.0 12984.0 9738.0 3246.0 3246.0 

6674500 " North Platte River at Wyo-Ne Line 1929-95 781 1562.0 468.6 468.6 390.5 312.4 234.3 78.1 78.1 
6675000 North Platte River at Henry 1914-15 1795 3590.0 1077.0 1077.0 897.5 718.0 538.5 179.5 179.5 

6677100 Horse Creek at Wyo-Ne line 1970 43.2 86.4 25.9 25.9 21.6 17.3 13.0 4.3 4.3 
6677300 Kiowa Creek near Lyman 1962-65 36.2 72.4 21.7 21.7 18.1 14.5 10.9 3.6 3.6 
6677500 Horse Creek near Lyman 1931-94 74.9 149.8 44.9 44.91 37.5 30.0 22.5 7.5 7.5 
6678000 Sheep Creek near Morrill 1932-89 55.2 110.4 33.1 33.1 27.6 22.1 16.6 5.5 5.5 

6679000 Dry Spotted Tail Creek at Mitchel! 1947-79 34.1 68.2 20.5 20.5 17.1 13.6 10.2 3.4 3.4 
6679500 North Platte River at MitcheU 1958-94 803 1606.0 481.8 481.8 401.5 321.2 240.9 80.3 80.3 

6680000 Tub SprinQs near Scottsbluff 1949-79 37.6 75.2 22.6 22.6 18.8 15.0 11.3 3.8 3.8 
6680700 Winters Creek at Tri-State Canal near Scotts 1962-65 29.3 58.6 17.6 17.6 14.7 11.7 8.8 2.9 2.9 

6681000 Winters Creek near Scottsbluff 1932-79 52.9 105.8 31.7 31.7 26.5 21.2 15.9 5.3 5.3 

6682000 North Platte River near Minatare 1924-89' 1100 2200.0 660.0 660.0 550.0 440.0 330.0 110.0 110.0 

6684000 Red Willow Creek near Bavard 1932-79 88.5 177.0 53.1 53.1 44.3 35.4 26.6 8.9 8.9 

6684500 North Platte River at Bridaeoort 1917-89' 1400 2800.0 840.0 840.0 700.0 560.0 420.0 140.0 140.0 

6685000 Pumokin Creek near Bridaeoort 1932-89 27.2 54.4 16.3 16.3 13.6 10.9 8.2 2.7 2.7 
6686000 North Platte River at Usco 1958-94 1381 2762.0 828.6 828.6 690.5 552.4 414.3 138.1 138.1 

6686500 North Platte River at Oshkosh 1929-60 1319 2638.0 791.4 791.4 659.5 527.6 395.7 131.9 131.9 

6687000 Blue Creek near Lewellen 1930-89 69 138.0 41.4 41.4 34.5 27.6 20.7 6.9 6.9 

6687500 North Platte River at Lewe!!en 1942-89 1559 3118.0 935.4 935.4 779.5 623.6 467.7 155.9 155.9 

6688000 North Platte River at Belmar 1921-25' 3525 7050.0 2115.0 2115.0 1762.5 1410.0 1057.5 352.5 352.5 

6688500 Otter Creek near Lemovne 1933-37 22.2 44.4 13.3 13.3 11.1 8.9 6.7 2.2 2.2 

6689000 North Platte River at Lemoyne 1926-27 3405 6810.0 2043.0 2043.0 1702.5 1362.0 1021.5 340.5 340.5 

6689500 North Platte River at Martin 1934-38 1204 2408.0 722.4 722.4 602.0 481.6 361.2 120.4 120.4 

6690500 North Platte River near Kevstone 1943-94 506 1012.0 303.6 303.61 253.0 202.4 151.8 50.6 50.6 
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6691000 North Platte River near Sutherland 1937-89' 600 1200.0 360.0 360.0 300.0 240.0 180.0 60.0 60.0 

6691500 Birdwood Creek near Sutherland 1914-15 167 334.0 100.2 100.2 83.5 66.8 50.1 16.7 16.7 

6692000 Birdwood Creek near Hershey 1932-89 151 302.0 90.6 90.6 75.5 6004 45.3 15.1 15.1 ! 

6693000 North Platte River at North Platte 1943-94 748 1496.0 448.8 448.8 374.0 299.2 22404 74.8 74.8 

6762500 LodQ€pole Creek at Bushnell 1932-89 10.4 20.8 6.2 6.2 5.2 4.2 3.1 1.0 1.0 

6763500 LodQepole Creek at Ralton 1952-79 6.31 12.6 3.8 3.8 3.2 2.5 1.9 0.6 0.6 

6764000 .. South Platte River at JulesburQ 1902-95 544 1088.0 326.4 326.4 272.0 217.6 163.2 5404 54.4 

6764880 .. South Platte River at Roscoe, NE 1983-95 976 1952.0 585.6 585.6 488.0 390.4 292.8 97.6 97.6 

6765000 South Platte River at Paxton 1940-69 226 452.0 135.6 135.6 113.0 90.4 67.8 22.6 22.6 

6765500 South Platte River at North Platte 1947-94 431 ' 862.0 258.6 258.6 215.5 172.4 129.3 43.1 43.1 

6766000 Platte River at Bradv 1939-89' 790 1580.0 474.0 474.0 395.0 316.0 237.0 79.0 79.0 

6766500 Platte River at Cozad 1940-89 701 1402.0 420.6 420.6 350.5 280.4 210.3 70.1 70.1 

6767000 Platte River near Lexington 1918-24' 3637 7274.0 2182.2 2182.2 1818.5 1454.8 1091.1 363.7 363.7 

6767500 Plum Creek near Smithfield 1947-75' 6.72 13.4 4.0 4.0 3.4 2.7 2.0 0.7 0.7 

6768000 Platte River near Overton 1942-94 1593 3186.0 955.8 955.8 796.5 637.2 477.9 159.3 159.3 

6768500 Buffalo Creek near Darr 1947-69 4.22 8.4 2.5 2.5 2.1 1.7 1.3 004 0.4 

6769000 Buffalo Creek near Overton 1950-58 14 28.0 8.4 8.4 7.0 5.6 4.2 104 1.4 

6769500 Elm Creek near Overton 1947-58 1 2 4.0 1.2 1.2 1.0 0.8 0.6 0.2 0.2 

6770000 Platte River near Odessa 1938-89 1567 3134.0 940.2 940.2 783.5 626.8 470.1 156.7 156.7 

6770190 North Dry Creek near Kearney 1969-71 12.2 24.4 7.3 7.3 6.1 4.9 3.7 1.2 1.2 

6770200 .. Platte River near Kearnev 1983-95 2239 4478.0 1343.4 1343.4 1119.5 895.6 671.7 223.9 223.9 

6770478 Platte River near Grand Island (South Chann 1984-87 1633 3266.0 979.8 979.8 816.5 653.2 489.9 163.3 163.3 

6770500 .. Platte River near Grand Island 1942-95 1579 3158.0 947.4 947.4 789.5 631.6 473.7 157.9 157.9 

6771000 Wood River near Riverdale 1947-73 12.5 25.0 7.5 7.5 6.3 5.0 3.8 1.3 1.3 

6771500 Wood River near Gibbon 1949-76 13.3 26.6 8.0 8.0 6.7 5.3 4.0 1.3 1.3 

6772000 Wood River near AIda 1954-94 1104 22.8 6.8 6.8 5.7 4.6 3.4 1.1 1.1 

6773000 Dry Creek near Cairo 1949-53 3.2 6.4 1.9 1.9 1.6 1.3 1.0 0.3 0.3 

6773050 Prairie Creek near Ovina 1994 6.17 12.3 3.7 3.7 3.1 2.5 1.9 0.6 0.6 

6773500 Prairie Creek near Silver Creek 1949-53 28 56.0 16.8 16.8 14.0 11.2 8.4 2.8 2.8 

6774000 .. Platte River near Duncan 1942-95 1791 3582.0 1074.6 1074.6 895.5 716.4 537.3 179.1 179.1 

6774500 Middle LoupRiver near Mullen 1947-48 135 270.0 81.0 81.0 67.5 54.0 40.5 13.5 13.5 

6775000 Middle LOUD River near Seneca 1948-53 199 398.0 119.4 119.4 99.5 79.6 59.7 19.9 19.9 

6775500 .. Middle Loup River at DunninQ 1946-95 415 830.0 249.0 249.0 207.5 166.0 124.5 41.5 41.5 

6775900 .. Dismal River near Thedford 1967-95 199 398.0 119.4 119.4 99.5 79.6 59.7 19.9 19.9 

6776000 Dismal River near Gem 1947-53 278 556.0 166.8 166.8 139.0 111.2 83.4 27.8 27.8 

6776500 .. Dismal River at Dunning 1946-95 329 658.0 197.4 197.4 164.5 131.6 98.7 32.9 32.9 

6777000 Middle Loup River near Milburn 1952-64' 765 1530.0 459.0 459.0 382.5 306.0 229.5 76.5 76.5 

6777500 Middle LOUD River at Walworth 1941-60 798 1596.0 478.8 478.8 399.0 319.2 239.4 79.8 79.8 

6778000 Middle LOUD River at Saroent 1953 820 1640.01 492.0 492.0 410.0 328.0 246.0 82.0 82.0 
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6796985 Elkhorn River at Emmet 1980-82 67.6 135.2 40.6 40.6 33.8 27.0 20.3 6.8 6.8 

6797500 .. Elkhorn River at Ewing 1947-95 195 390.0 117.0 117.0 97.5 78.0 58.5 19.5 19.5 

6798000 South Fork Elkhorn River near Ewina 1948-89' 69.5 139.0 41.7 41.7 34.8 27.8 20.9 7.0 7.0 

6798300 Clearwater Creek near Clearwater 1962-89' 43.3 86.6 26.0 26.0 21.7 17.3 13.0 4.3 4.3 

6798500 Elkhorn River at Neligh 1931-93 313 626.0 187.8 187.8 156.5 125.2 93.9 31.3 31.3 

6798800 Elkhorn River at Meadow Grove 1961-65 398 796.0 238.8 238.8 199.0 159.2 119.4 39.8 39.8 

6799000 .. Elkhorn River at Norfolk 1946-95 541 1082.0 324.6 324.6 270.5 216.4 162.3 54.1 54.1 

6799080 Willow Creek near Foster 1976-93 15.3 30.6 9.2 9.2 7.7 6.1 4.6 1.5 1.5 

6799100 .. North Fork Elkhorn River near Pierce 1960-95 98.7 197.4 59.2 59.2 49.4 39.5 29.6 9.9 9.9 

6799230 Union Creek at Madison 1979-93 45.4 90.8 27.2 27.2 22.7 18.2 13.6 4.5 4.5 

6799350 .. Elkhorn River at West Point 1973-95 994 1988.0 596.4 596.4 497.0 397.6 298.2 99.4 99.4 

6799385 Pebble Creek at Scribner 1979-93 53 106.0 31.8 31.8 26.5 21.2 15.9 5.3 5.3 

6799450 Loqan Creek at Pender 1966-93 166 332.0 99.6 99.6 83.0 66.4 49.8 16.6 16.6 

6799500 .. Logan Creek near Uehlina 1942-95 218 436.0 130.8 130.8 109.0 87.2 65.4 21.8 21.8 

6800000 .. Maple Creek near Nickerson 1952-95 74.1 148.2 44.5 44.5 37.1 29.6 22.2 7.4 7.4 

6800500 .. Elkhorn River at Waterloo 1929-95 1286 2572.0 771.6 771.6 643.0 514.4 385.8 128.6 128.6 

6801000 .. Platte River near Ashland 1989-95 6795 13590.0 4077.0 4077.0 3397.5 2718.0 2038.5 679.5 679.5 

6803000 .. Salt Creek at RaGa 1952-95 49.1 98.2 29.5 29.5 24.6 19.6 14.7 4.9 4.9 

6803080 .. Salt Creek at Pioneers Boulevard in Lincoln, 1995 107 214.0 64.2 64.2 53.5 42.8 32.1 10.7 10.7 

6803093 .. Haines Branch at SW 56th St at Lincoln, NE 1995 19.9 39.8 11.9 11.9 10.0 8.0 6.0 2.0 2.0 

6803170 .. Middle Creek at SW 40th St. at Lincoln. NE 1995 20.7 41.4 12.4 12.4 10.4 8.3 6.2 2.1 2.1 

6803400 Antelope Creek at 17th SI. 1959-62 4.46 8.9 2.7 2.7 2.2 1.8 1.3 0.4 0.4 

6803450 Oak Creek near Raymond 1964-67 2.28 4.6 1.4 1.4 1.1 0.9 0.7 0.2 0.2 

6803500 .. Salt Creek at Lincoln 1950-95 237 474.0 142.2 142.2 118.5 94.8 71.1 23.7 23.7 

6803510 .. Little Salt Creek near Lincoln 1969-95 15.8 31.6 9.5 9.5 7.9 6.3 4.7 1.6 1.6 

6803513 .. Salt Creek at 70th Street at Lincoln, NE 1995 333 666.0 199.8 199.8 166.5 133.2 99.9 33.3 33.3 

6803520 .. Stevens Creek near Uncoln 1969-95 20 40.0 12.0 12.0 10.0 8.0 6.0 2.0 2.0 

6803530 .. Rock Creek near Ceresco, NE 1971-95 39.2 78.4 23.5 23.5 19.6 15.7 11.8 3.9 3.9 

6803555 .. Salt Creek at Greenwood 1952-95 353 706.0 211.8 211.8 176.5 141.2 105.9 35.3 35.3 

6803920 .. Cottonwood Creek above Czech land Lake ne 1995 1.76 3.5 1.1 1.1 0.9 0.7 0.5 0.2 0.2 

6803935 .. Cottonwood Creek tributarY above dam 68 ne 1995 0.83 1.7 0.5 0.5 0.4 0.3 0.2 0.1 0.1 

6804000 .. Wahoo Creek at Ithaca 1950-95 87.1 174.2 52.3 52.3 43.6 34.8 26.1 8.7 8.7 

6804500 Silver Creek at Ithaca 1949-58 9.66 19.3 5.8 5.8 4.8 3.9 2.9 1.0 1.0 

6804700 .. Wahoo Creek at Ashland 1990-95 147 294.0 88.2 88.2 73.5 58.8 44.1 14.7 14.7 

6804900 .. Johnson Creek near Memphis 1991-95 3.8 7.6 2.3 2.3 1.9 1.5 1.1 0.4 0.4 

6805000 Salt Creek near Ashland 1947-67 487 974.0 292.2 292.2 243.5 194.8 146.1 48.7 48.7 

6805500 .. Platte River at Louisville 1953-95 6869 13738.0 4121.4 4121.4 3434.5 2747.6 2060.7 686.9 686.9 

6806500 .. Weepinq Water Creek at Union 1951-95 103 206.0 61.8 61.8 51.5 41.2 30.9 10.3 10.3 

6807000 .. Missouri River at Nebraska City 1958-95 39020 78040.0 23412.0 23412.0 19510.0 15608.0 11706.0 3902.0 3902.0 
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6843000 Medicine Creek at Cambridoe 1937-56- 64.9 129.8 38.9 38.9 32.5 26.0 19.5 6.5 6.5 

6843500 -- Republican River at CambridQe 1950-95 148 296.0 88.8 88.8 74.0 59.2 44.4 14.8 14.8 

6844000 Muddy Creek at Arapahoe 1951-93 14.4 28.8 8.6 8.6 7.2 5.8 4.3 1.4 1.4 

6844210 Turkey Creek at Edison 1978-93 8.26 16.5 5.0 5.0 4.1 3.3 2.5 0.8 0.8 

6844500 -. Republican River near Orleans 1948-95 267 534.0 160.2 160.2 133.5 106.8 80.1 26.7 26.7 

6845200 Sappa Creek near Beaver City 1937-72 38.3 76.6 23.0 23.0 19.2 15.3 11.5 3.8 3.8 

6846500 -- Beaver Creek at Cedar Bluffs, KS 1946-95 14.3 28.6 8.6 8.6 7.2 5.7 4.3 1.4 1.4 

6847000 Beaver Creek near Beaver City 1938-94 19.7 39.4 11.8 11.8 9.9 7.9 5.9 2.0 2.0 
6847500 -- Sapoa Creek near Stamford 1946-95 46.7 93.4 28.0 28.0 23.4 18.7 14.0 4.7 4.7 

6848500 -- Prairie 000 Creek near Woodruff, KS 1929-95 27.7 55.4 16.6 16.6 13.9 11.1 8.3 2.8 2.8 

6849500 -- Republican River below Harlan County Dam 1953-95 225 450.0 135.0 135.0 112.5 90.0 67.5 22.5 22.5 

6850000 Turkev Creek at Naponee 1948-53 15.5 31.0 9.3 9.3 7.8 6.2 4.7 1.6 1.6 

6850200 Cottonwood Creek near Bloominaton 1949-56 5.3 10.6 3.2 3.2 2.7 2.1 1.6 0.5 0.5 

6850500 Republican River near Sloomin!:Jton 1929-57 155 310.0 93.0 93.0 77.5 62.0 46.5 15.5 15.5 

6851000 Center Creek at Franklin 1948-93 8.4 16.8 5.0 5.0 4.2 3.4 2.5 0.8 0.8 

6851500 Thompson Creek at Riverton 1948-94 32.4 64.8 19.4 19.4 16.2 13.0 9.7 3.2 3.2 

6852000 Elm Creek at Amboy 1949-93 22.5 45.0 13.5 13.5 11.3 9.0 6.8 2.3 2.3 

6853020 -- Republican River at Guide Rock 1950-95 305 610.0 183.0 183.0 152.5 122.0 91.5 30.5 30.5 

6853500 .- Republican River near Hardy 1958-95 360 720.0 216.0 216.0 180.0 144.0 108.0 36.0 36.0 

6879900 BiQ Blue River at Surprise 1965-93 30 60.0 18.0 18.0 15.0 12.0 9.0 3.0 3.0 

6880000 Lincoln Creek near Seward 1954-94 54.5 109.0 32.7 32.7 27.3 21.8 16.4 5.5 5.5 

6880500 Biq Blue River at Seward 1954-94 13B 276.0 B2.B 82.B 69.0 55.2 41.4 13.8 13.8 

6B80BOO -- West Fork Biq Blue River near Dorchester 1958-95 189 378.0 113.4 113.4 94.5 75.6 56.7 18.9 18.9 

6881000 -- Bi!:J Blue River near Crete 1954-95 410 820.0 246.0 246.0 205.0 164.0 123.0 41.0 41.0 

6881200 Turkey Creek near Wilber 1960-94 95.5 191.0 57.3 57.3 47.8 38.2 28.7 9.6 9.6 

6881500 Biq Blue River at Beatrice 1975-94 824 1648.0 494.4 494.4 412.0 329.6 247.2 82.4 82.4 

6882000 .- Biq Blue River at Barneston 1933-95 865 1730.0 519.0 519.0 432.5 346.0 259.5 86.5 86.5 

6882900 Little Blue River below Pawnee Creek near P 1963-68 129 258.0 77.4 77.4 64.5 51.6 38.7 12.9 12.9 

6883000 -- Little Blue River near DeWeese 1954-95 150 300.0 90.0 90.0 75.0 60.0 45.0 15.0 15.C 

6883570 Little Blue River nea r Alexandria 1960-89- 248 496.0 148.8 148.8 124.0 99.2 74.4 24.8 24.8 

6883940 Big Sandy Creek at Alexandria 1980-93 115 230.0 69.0 69.0 57.5 46.0 34.5 11.5 11.5 

6884000 -- Little Blue River near Fairbury 1910-95 390 780.0 234.0 234.0 195.0 156.0 117.0 39.0 39.0 

6884025 -- Little Blue River at Hollenburg, KS .! __ ~T~=--~;; I 570 1140.0 342.Q ~~ .. 285,0 t .... 228.0 171.0 57.0 ---- ~7,C 
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NEBRASKA GAME AND PARKS COMMISSION 

Surface-water gaging stations (**=active station) 

Montana method analysis of flows 
October - March 

USGS 
..... ~ .. ~ .. ....~~~ .... ~., 
6444000 White River at Crawford 

6445000 White River below Cottonwood Creek 

6445500 White River near Chadron 

6445590 BiQ Bordeaux Creek near Chadron 

6453400 Ponca Creek near Naper 

6453500 Ponca Creek at Anoka 

6453550 Ponca Creek at Lvnch 

6453600 " Ponca Creek at Verdel 

6454000 Niobrara River at W---.Y9-Ne Line 

6454100 Niobrara River at &l-?te 
6454500 Niobrara River above Box Butte Reservoir 

6455000 Niobrara River below Box Butte Reservoir 

6455900 Niobrara River near Dunlap 

6456500 Niobrara River near Hay Spril19S 

6458500 Bear Creek near Eli 

6459000 Niobrara River near Cody 

6459200 Snake River above Merritt Reservoir 

6459475 Snake River at Doughboy 

6459500 Snake River near BurQe 

6460500 Niobrara River near Valentine 

6460900 Minnechaduza Creek near Kilqore 

6461000 Minnechaduza Creek at Valentine 

6461500 
,. 

Niobrara River near $parks 

6462000 Niobrara River near Norden 

6462500 Plum Creek at Meadville 

6463000 Niobrara River at Meadville 

6463080 Long Pine Creek near Long Pine 

6463500 .. Long Pine Creek near Riverview 

6463720 Niobrara River at Mariaville 

6464500 .. Keva Paha River at Wewala, SO 
6464900 Keva .F='aha River _near NaQ.er 

CJUdsireams\lotus\montana.wk3 

Average Annual Flow 
I Flushing (200%) 
I I Op!;mum (60·100%) 
I I I Outstanding (40%) 
I I I I Excellen! (30%) 
I I I I I Good (20%) 

Per;od of I I I I I I Fair (10%) 

"~--'-
. ~~ . . -. 

1932·89' 20.2 40.4 12.1 8.1 6.1 4.0 2.0 2.0 

1949·61 19.7 39.4 11.8 7.9 5.9 3.9 2.0 2.0 

1932-43 26.4 52.8 15.8 10.6 7.9 5.3 2.6 2.6 
1969·79 0.56 1.1 0.3 0.2 0.2 0.1 0.1 0.1 

1968·79 29 58.0 17.4 11.6 8.7 5.8 2.9 2.9 

1950·94 45.1 90.2 27.1 18.0 13.5 9.0 4.5 4.5 

1961·64 104.4 208.8 62.6 41.8 31.3 20.9 10.4 10.4 

1958·94 82.3 164.6 49.4 32.9 24.7 16.5 8.2 8.2 
1956·94 3.63 7.3 2.2 1.5 1.1 0.7 0.4 0.4 

1957·89 13.7 27.4 8.2 5.5 4.1 2.7 1.4 1.4 
1947·94 28.8 57.6 17.3 11.5 8.6 5.8 2.9 2.9 
1947·89 250 500.0 150.0 100.0 75.0 50.0 25.0 25.0 
1962·71' 38.4 76.8 23.0 15.4 11.5 7.7 3.8 3.8 

1950·64 28.2 56.4 16.9 11.3 8.5 5.6 2.8 2.8 

1949·50 7.82 15.6 4.7 3.1 2.3 1.6 0.8 0.8 

1947·57 320 640.0 192.0 128.0 96.0 64.0 32.0 32.0 

1963·81 203 406.0 121.8 81.2 60.9 40.6 20.3 20.3 

1982·93 164 328.0 98.4 65.6 49.2 32.8 16.4 16.4 

1963·94 158 316.0 94.8 63.2 47.4 31.6 15.8 15.8 

1929·32' 838 1676.0 502.8 335.2 251.4 167.6 83.8 83.8 
1958·74 7.19 14.4 4.3 2.9 2.2 1.4 0.7 0.7 

1948·93 34.2 68.4 20.5 13.7 10.3 6.8 3.4 3.4 

1946·95 I 768 1536.0 460.8 307.2 230.4 153.6 76.8 76.8 

1953·83 860 1720.0 516.0 344.0 258.0 172.0 86.0 86.0 
1948·94 119 238.0 71.4 47.6 35.7 23.8 11.9 11.9 

1951·52 1190 2380.0 714.0 476.0 357.0 238.0 119.0 119.0 

1980·89 102 204.0 61.2 40.8 30.6 20.4 10.2 10.2 

1948·95 152 304.0 91.2 60.8 45.6 30.4 15.2 15.2 

1986·89 1410 2820.0 846.0 564.0 423.0 282.0 141.0 141.0 

1939·95 73.4 146.8 44.0 29.4 22.0 14.7 7.3 7.3 

1958-94 I -.~ 278.0 83.4 55.6 41.7 27.8 13.9 13.9 

Severe 
«10%) 

I 

2.0 

2.0 

2.6 

0.1 

2.9 

4.5 

10.4 

8.2 

0.4 

1.4 

2.9 
25.0 

3.8 

2.8 

0.8 

32.0 

20.3 

16.4 

15.8 

83.8 

0.7 

3.4 

76.8 

86.0 

11.9 

119.0 
10.2 

15.2 

141.0 

7.3 
13.9 

" 



  

6465000 " Niobrara River near Spencer 1927-95 1449 2898.0 869.4 579.6 434.7 289.8 144.9 144.9 144.9 

6465310 Eaq!e Creek near Redbird 1979-89 53.1 106.2 31.9 21.2 15.9 10.6 5.3 5.3 5.3 

6465440 Redbird Creek at Redbird 1981-94 41.1 82.2 24.7 16.4 12.3 8.2 4.1 4.1 4.1 

6465500 " Niobrara River near Verde! 1938-95 1640 3280.0 984.0 656.0 492.0 328.0 1£4.0 164.0 164.0 

6465680 North Branch Verdigre Creek near Verdiare 1980-92 24.2 48.4 14.5 9.7 
, 

7.3 4.8 2.4 2.4 2.4 
6466000 Niobrara River at Niobrara 1955-57 1714 3428.0 1028.4 685.6 514.2 342.8 171.4 171.4 171.4 

6466500 " Bazile Creek near Niobrara 1952-95 85.8 171.6 51.5 34.3 25.7 17.2 8.6 8.6 8.6 
6467500 " Missouri River at Yankton 1976-95 26940' 53880.0 16164.0 10776.0 8082.0 5388.0 2694.0 2694.0 2694.0 
6478518 Bow Creek near Stjames 1979-93 79.8 159.6 47.9 31.9 23.9 16.0 8.0 8.0 8.0 
6486000 " Missouri River at Sioux City 1958-95 28930 57860.0 17358.0 11572.0 8679.0 5786.0 2893.0 2893.0 2893.0 
6601000 " Omaha Creek at Homer 1946-95 40.9, 81.8 24.5 16.4 12.3 8.2 4.1 4.1 4.1 
6601100 Blackbird Creek near Macy 1979-80 18.3! 36.6 11.0 7.3 5.5 3.7 1.8 1.8 1.8 
6601200 " Missouri River at Decatur 1988-95 26600 53200.0 15960.0 10640.0 7980.0 5320.0 2660.0 2660.0 2660.0 
6609000 New York Creek at Herman 1947-69 6.82 13.6 4.1 2.7 2.0 1.4 0.7 0.7 0.7 
6610000 ,. Missouri River at Omaha 1958-95 32460 64920.0 19476.0 12984.0 9738.0 6492.0 3246.0 3246.0 3246.0 
6674500 " North Platte River at Wvo-Ne Line 1929-95 781 1562.0 468.6 312.4 234.3 156.2 78.1 78.1 78.1 
6675000 North Platte River at Henry 1914-15 1795 3590.0 1077.0 718.0 538.5 359.0 179.5 179.5 179.5 
6677100 Horse Creek at Wvo-Ne Line 1970 43.2 86.4 25.9 17.3 13.0 8.6 4.3 4.3 4.3 
6677300 Kiowa Creek near Lyman 1962-65 36.2 72.4 21.7 14.5 10.9 7.2 3.6 3.6 3.6 
6677500 Horse Creek near Lyman 1931-94 74.9 149.8 44.9 30.0 22.5 15.0 7.5 7.5 7.5 
6678000 Sheep Creek near Morrill 1932-89 55.2 110.4 33.1 22.1 16.6 11.0 5.5 5.5 5.5 
6679000 Dry Spotted Tai! Creek at Mitchell 1947-79 34.1 68.2 20.5 13.6 10.2 6.8 3.4 3.4 3.4 
6679500 North Platte River at Mitchell 1958-94 803 1606.0 481.8 321.2 240.9 160.6 80.3 80.3 80.3 
6680000 Tub SprinQs near Scottsbluff 1949-79 37.6 75.2 22.6 15.0 11.3 7.5 3.8 3.8 3.8 
6680700 Winters Creek at T ri¥State Canal near Scotts 1962-65 29.3 58.6 17.6 11.7 8.8 5.9 2.9 2.9 2.9 
6681000 Winters Creek near Scottsbluff 1932-79 52.9 105.8 31.7 21.2 15.9 10.6 5.3 5.3 5.3 
6682000 North Platte River near Minatare 1924-89' 1100 2200.0 660.0 440.0 330.0 220.0 110.0 110.0 110.0 
6684000 Red Willow Creek near Bavard 1932-79 88.5 177.0 53.1 35.4 26.6 17.7 8.9 8.9 8.9 
6684500 North Platte River at BridQeport 1917-89' 1400 2800.0 840.0 560.0 420.0 280.0 140.0 140.0 140.0 
6685000 Pumokin Creek near Bridqeoort 1932-89 27.2 54.4 16.3 10.9 8.2 5.4 2.7 2.7 2.7 
6686000 North Platte River at lisco 1958-94 1381 2762.0 828.6 552.4 414.3 276.2 138.1 138.1 138.1 
6686500 North Platte River at Oshkosh 1929-60 1319 2638.0 791.4 527.6 395.7 263.8 131.9 131.9 131.9 
6687000 Blue Creek near Lewellen 1930-89 69 138.0 41.4 27.6 20.7 13.8 6.9 6.9 6.9 
6687500 North Platte River at Lewellen 1942-89 1559 3118.0 935.4 623.6 467.7 311.8 155.9 155.9 155.9 
6688000 North Platte River at Belmar 1921-25' 3525 7050.0 2115.0 1410.0 1057.5 705.0 352.5 352.5 352.5 
6688500 Otter Creek near Lemoyne 1933-37 22.2 44.4 13.3 8.9 6.7 4.4 2.2 2.2 2.2 
6689000 North Platte River at lemoyne 1926¥27 3405 6810.0 2043.0 1362.0 1021.5 681.0 340.5 340.5 340.5 
6689500 North Platte River at Martin 1934-38 1204 2408.0 722.4 481.6 361.2 240.8 120.4 120.4 120.4 
6690500 North Platte River near Keystone 1943-94 506 1012.0 303.6 202.4 151.8 101.2 50.6 50.6 50.6 

i -dstreams\lotus\montana.wk3 

" 



  

";;? 

6691000 North Platte River near Sutherland 1937-89' 600 1200.0 360.0 240.0 180.0 120.0 60.0 60.0 60.0 

6691500 Birdwood Creek near Sutherland 1914-15 167 334.0 100.2 66.8 50.1 33.4 16.7 16.7 16.7 
6692000 Birdwood Creek near Hershey 1932-89 151 302.0 90.6 60.4 45.3 30.2 15.1 15.1 15.1 

6693000 North Platte River at North Platte 1943-94 748 1496.0 448.8 299.2 224.4 149.6 74.8 74.8 74.8 
6762500 Lodqepole Creek at Bushnell 1932-89 10.4 20.8 6.2 4.2 3.1 2.1 1.0 1.0 1.0 
6763500 Lodqepoie Creek at Ralton 1952-79 6.31 12.6 3.8 2.5 1.9 1.3 0.6 0.6 0.6 

6764000 " South Platte River at Julesbu(Q 1902-95 544 1088.0 326.4 217.6 163.2 108.8 54.4 54.4 54.4 
6764880 " South Platte River at Roscoe, NE 1983-95 976 1952.0 585.6 390.4 292.8 195.2 97.6 97.6 97.6 
6765000 South Platte River at Paxton 1940-69 226 452.0 135.6 90.4 67.8 45.2 22.6 22.6 22.6 
6765500 South Platte River at North Platte 1947-94 431 862.0 258.6 172.4 129.3 86.2 43.1 43.1 43.1 
6766000 Platte River at Brady 1939-89' 790 1580.0 474.0 316.0 237.0 158.0 79.0 79.0 79.0 
6766500 Platte River at Cozad 1940-89 701 1402.0 420.6 280.4 210.3 140.2 70.1 70.1 70.1 
6767000 Platte River near Lexington 1918-24' 3637 7274.0 2182.2 1454.8 1091.1 727.4 363.7 363.7 363.7 
6767500 Plum Creek near Smithfield 1947-75' 6.72 13.4 4.0 2.7 2.0 1.3 0.7 0.7 0.7 
6768000 Platte River near Overton 1942-94 1593 3186.0 955.8 637.2 477.9 318.6 159.3 159.3 159.3 
6768500 Buffalo Creek near Dan 1947-69 4.22 8.4 2.5 1.7 1.3 0.8 0.4 0.4 0.4 
6769000 Buffalo Creek near Overton 1950-58 14 28.0 8.4 5.6 4.2 2.8 1.4 1.4 1.4 
6769500 Elm Creek near Overton 1947-58 2 4.0 1.2 0.8 0.6 0.4 0.2 0.2 0.2 
6770000 Platte River near Odessa 1938-89 1567 3134.0 940.2 626.8 470.1 313.4 156.7 156.7 156.7 
6770190 North Drv Creek near Kearnev 1969-71 12.2 24.4 7.3 4.9 3.7 2.4 1.2 1.2 1.2 
6770200 " Platte River near Kearney 1983-95 2239 4478.0 1343.4 895.6 671.7 447.8 223.9 223.9 223.9 

6770478 Platte River near Grand Island (South Chann 1984-87 1633 3266.0 979.8 653.2 489.9 326.6 163.3 163.3 163.3 
6770500 ., Platte River near Grand Island 1942-95 1579 3158.0 947.4 631.6 473.7 315.8 157.9 157.9 157.9 
6771000 Wood River near Riverdale 1947-73 12.5 25.0 7.5 5.0 3.8 2.5 1.3 1.3 1.3 
6771500 Wood River near Gibbon 1949-76 13.3 26.6 8.0 5.3 4.0 2.7 1.3 1.3 1.3 
6772000 Wood River near Aida 1954-94 11.4 22.8 6.8 4.6 3.4 2.3 1.1 1.1 1.1 
6773000 Dry Creek near Cairo 1949-53 3.2 6.4 1.9 1.3 1.0 0.6 0.3 0.3 0.3 
6773050 Prairie Creek near Ovina 1994 6.17 12.3 3.7 2.5 1.9 1.2 0.6 0.6 0.6 
6773500 Prairie Creek near Silver Creek 1949-53 28 56.0 16.8 11.2 8.4 5.6 2.8 2.8 2.8 

6774000 .. Platte River near Duncan 1942-95 1791 3582.0 1074.6 716.4 537.3 358.2 179.1 179.1 179.1 
6774500 Middle Loup River near Mullen 1947-48 135 270.0 81.0 54.0 40.5 27.0 13.5 13.5 13.5 
6775000 Middle Loup River near Seneca 1948-53 199 398.0 119.4 79.6 59.7 39.8 19.9 19.9 19.9 
6775500 " Middle Loup River at Dunninq 1946-95 415 830.0 249.0 166.0 124.5 83.0 41.5 41.5 41.5 

6775900 ,. Dismal River near Thedford 1967-95 199 398.0 119.4 79.6 59.7 39.8 19.9 19.9 19.9 
6776000 Dismal River near Gem 1947-53 I 278 556.0 166.8 111.2 83.4 55.6 27.8 27.8 27.8 
6776500 " Dismal River at Dunning 1946-95 329 658.0 197.4 131.6 98.7 65.8 32.9 32.9 32.9 
6777000 Middle Loup River near Milburn 1952-64' 765 1530.0 459.0 306.0 229.5 153.0 76.5 76.5 76.5 
6777500 Middle Loup River at Walworth 1941-60 798 1596.0 478.8 319.2 239.4 159.6 79.8 79.8 79.8 

6778000 Middle LOUD River at Saroent 1953 820 1640.0 492.0 ~O ~.O ---"9_4.0 - 82.0 _82.0 - 82.0 

dstreamsllotus\montana.wk3 



  

6779000 Middle Loup River at Arcadia 1962-93 719 1438.0 431.4 287.6 215.7 143.8 71.9 71.9 71.9 

6779500 Middle Loup River at Loup City 1950-56 823 1646.0 493.8 329.2 246.9 164.6 82.3 82.3 82.3 

6780000 Middle Loup River at Rockville 1956-64 751 1502.0 450.6 300.4 225.3 150.2 75.1 75.1 75.1 

6781000 Middle Loup River at Boelus 1953-55 584 1168.0 350.4 233.6 175.2 116.8 58.4 58.4 58.4 

6782000 South LOUD River at Cumro 1947-53 165 330.0 99.0 66.0 49.5 33.0 16.5 16.5 16.5 

6782500 South LOUD River at Ravenna 1941-75' 192 384.0 115.2 76.8 57.6 38.4 19.2 19.2 19.2 

6783000 Mud Creek near Broken Bow 1950-53 1.88 3.8 1.1 0.8 0.6 0.4 0.2 0.2 0.2 

6783500 Mud Creek near Sweetwater 1946-94 38.7 77.4 23.2 15.5 11.6 7.7 3.9 3.9 3.9 
6784000 .. South LOUD River at St.Michael 1944-95 239 478.0 143.4 95.6 71.7 47.8 23.9 23.9 23.9 

6784300 Oak Creek near LOUD Cit 1953-64' 1 2.0 0.6 0.4 0.3 0.2 0.1 0.1 0.1 

6784500 Oak Creek near Dannebroa 1950-57 8.05 16.1 4.8 3.2 2.4 1.6 0.8 0.8 0.8 

6784800 Turkev Creek near Dannebroa 1966-93 19.8 39.6 11.9 7.9 5.9 4.0 2.0 2.0 2.0 

6785000 ., Middle LOUD River at St.Paul 1963-95 1118 2236.0 670.8 447.2 335.4 223.6 111.8 111.8 111.8 

6785500 North Loup River at Brewster 1945-51 378 756.0 226.8 151.2 113.4 75.6 37.8 37.8 37.8 

6786000 "" North LOUD River at T a lor 1937-95 478 956.0 286.8 191.2 143.4 95.6 47.8 47.8 47.8 

6786500 North Loup River at Burwell 1953-60 505 1010.0 303.0 202.0 151.5 101.0 50.5 50.5 50.5 

6787000 "" Calamus River near Harrop 1979-95 251 502.0 150.6 100.4 75.3 50.2 25.1 25.1 25.1 

6787500 "" Calamus River near Burwell 1986-95 262 524.0 157.2 104.8 78.6 52.4 26.2 26.2 26.2 

6788500 North Loup River at Ord 1952-94 891 1782.0 534.6 356.4 267.3 178.2 89.1 89.1 89.1 

6788988 Mira Creek near North Loup 1980-93 4.03 8.1 2.4 1.6 1.2 0.8 0.4 0.4 0.4 

6789000 North Loup River at Scotia 1937-69 864 1728.0 518.4 345.6 259.2 172.8 86.4 86.4 86.4 

6789500 Davis Creek near Cotesfield 1950-58 5.64 11.3 3.4 2.3 1.7 1.1 0.6 0.6 0.6 

6790000 North Loup River near CotesfieJd 1950-56 902 1804.0 541.2 360.8 270.6 180.4 90.2 90.2 90.2 

6790500 "" North Loup River near St.Paul 1928-95 936 1872.0 561.6 374.4 280.8 187.2 93.6 93.6 93.6 

6791000 Sprin!=] Creek at CushinQ 1949-53 16 32.0 9.6 6.4 4.8 3.2 1.6 1.6 1.6 

6791500 Cedar River near Spau!dinq 1945-94 166 332.0 99.6 66.4 49.8 33.2 16.6 16.6 16.6 

6791750 Cedar River at Primrose 1961-64 208 416.0 124.8 83.2 62.4 41.6 20.8 20.8 20.8 

6791800 Cedar River at Be!qrade 1960-65 227 454.0 136.2 90.8 68.1 45.4 22.7 22.7 22.7 

6792000 "" Cedar River near Fullerton 1941-95 258 516.0 154.8 103.2 77.4 51.6 25.8 25.8 25.8 

6793000 "" LOUD River near Genoa 1944-95 692 1384.0 415.2 276.8 207.6 138.4 69.2 69.2 69.2 

6793500 Beaver Creek at Loretto 1945-89' 90 180.0 54.0 36.0 27.0 18.0 9.0 9.0 9.0 

6794000 "" Beaver Creek at Genoa 1941-95 130 260.0 78.0 52.0 39.0 26.0 13.0 13.0 13.0 

6794500 Loup River at Columbus 1934-77" 960 1920.0 576.0 384.0 288.0 192.0 96.0 96.0 96.0 

6795000 Shell Creek at Newman Grove 1950-67 13.2 26.4 7.9 5.3 4.0 2.6 1.3 1.3 1.3 

6795500 "" She!! Creek near Columbus 1948-95 47.3 94.6 28.4 18.9 14.2 9.5 4.7 4.7 4.7 

6796000 "" Platte River at North Bend 1949-95 4569 9138.0 2741.4 1827.6 1370.7 913.8 456.9 456.9 456.9 

6796500 "" Platte River at Leshara 1994-95 7135 14270.0 4281.0 2854.0 2140.5 1427.0 713.5 713.5 713.5 

6796973 Elkhorn River near Atkinson 1983-89 111 222.0 66.6 44.4 33.3 22.2 11.1 11.1 11.1 

6796978 Holt Creek near Emmet 1979-89 34.8 69.6 20.9 13.9 10.4 7.0 3.5 3.5 3.5 
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6796985 Elkhorn River at Emmet 1980-82 67.6 135.2 40.6 27.0 20.3 13.5 6.8 6.8 6.8 

6797500 -- Elkhorn River at Ewina 1947-95 195 390.0 117.0 78.0 58.5 39.0 19.5 19.5 19.5 
, 

6798000 South Fork Elkhorn River near Ewinq 1948-89- 69.5 139.0 41.7 27.8 20.9 13.9 7.0 7.0 7.0 

6798300 Clearwater Creek near Clearwater 1962-89- 43.3 86.6 26.0 17.3 13.0 8.7 4.3 4.3 4.3 

6798500 Elkhorn River at Neliah 1931-93 313 626.0 187.8 125.2 93.9 62.6 31.3 31.3 31.3 

6798800 Elkhorn River at Meadow Grove 1961-65 398 796.0 238.8 159.2 119.4 79.6 39.8 39.8 39.8 

6799000 -- Elkhorn River at Norfolk 1946-95 541 1082.0 324.6 216.4 162.3 108.2 54.1 54.1 54.1 

6799080 Willow Creek near Foster 1976-93 I 15.3 30.6 9.2 6.1 4.6 3.1 1.5 1.5 1.5 

6799100 -- North Fork Elkhorn River near Pierce 1960-95 98.7 197.4 59.2 39.5 29.6 19.7 9.9 9.9 9.9 

6799230 Union Creek at Madison 1979-93 45.4 90.8 27.2 18.2 13.6 9.1 4.5 4.5 4.5 

6799350 -- Elkhorn River at West Point 1973-95 994 1988.0 596.4 397.6 298.2 198.8 99.4 99.4 99.4 

6799385 Pebble Creek at Scribner 1979-93 53 106.0 31.8 21.2 15.9 10.6 5.3 5.3 5.3 

6799450 LOQan Creek at Pender 1966-93 166 332.0 99.6 66.4 49.8 33.2 16.6 16.6 16.6 

6799500 
_. 

LOQan Creek near Uehlinq 1942-95 218 436.0 130.8 87.2 65.4 43.6 21.8 21.8 21.8 
6800000 -- Maple Creek near Nickerson 1952-95 74.1 148.2 44.5 29.6 22.2 14.8 7.4 7.4 7.4 

6800500 -- Elkhorn River at Waterloo 1929-95 1286 2572.0 771.6 514.4 385.8 257.2 128.6 128.6 128.6 

6801000 -. Platte River near Ashland 1989-95 6795 13590.0 4077.0 2718.0 2038.5 1359.0 679.5 679.5 679.5 

6803000 .. Salt Creek at Raca 1952-95 49.1 98.2 29.5 19.6 14.7 9.8 4.9 4.9 4.9 

6803080 .. Salt Creek at Pioneers Boulevard in lincoln, 1995 107 214.0 64.2 42.8 32.1 21.4 10.7 10.7 10.7 

6803093 -- Haines Branch at SW 56th St at Lincoln, NE 1995 19.9 39.8 11.9 8.0 6.0 4.0 2.0 2.0 2.0 
6803170 -. Middle Creek at SW 40th S1. at Lincoln, NE 1995 20.7 41.4 12.4 8.3 6.2 4.1 2.1 2.1 2.1 

6803400 Antelooe Creek at 17th St. 1959-62 4.46 8.9 2.7 1.8 1.3 0.9 0.4 0.4 0.4 

6803450 Oak Creek near Ravmond 1964-67 2.28 4.6 1.4 0.9 0.7 0.5 0.2 0.2 0.2 

6803500 .- Salt Creek at Lincoln 1950-95 237 474.0 142.2 94.8 71.1 47.4 23.7 23.7 23.7 

6803510 -- Little Salt Creek near Lincoln 1969-95 15.8 31.6 9.5 6.3 4.7 3.2 1.6 1.6 1.6 

6803513 -- Salt Creek at 70th Street at Lincoln, NE 1995 333 666.0 199.8 133.2 99.9 66.6 33.3 33.3 33.3 

6803520 .. Stevens Creek near Lincoln 1969-95 20 40.0 12.0 8.0 6.0 4.0 2.0 2.0 2.0 

6803530 .. Rock Creek near Ceresco, NE 1971-94 39.2 78.4 23.5 15.7 11.8 7.8 3.9 3.9 3.9 

6803555 -. Salt Creek at Greenwood 1952-95 353 706.0 211.8 141.2 105.9 70.6 35.3 35.3 35.3 

6803920 .- Cottonwood Creek above Czechland Lake ne 1995 1.76 3.5 1.1 0.7 0.5 0.4 0.2 0.2 0.2 

6803935 -- Cottonwood Creek tributary above dam 68 ne 1995 0.83 1.7 0.5 0.3 0.2 0.2 0.1 0.1 0.1 

6804000 -. Wahoo Creek at Ithaca 1950-95 87.1 174.2 52.3 34.8 26.1 17.4 8.7 8.7 8.7 

6804500 Silver Creek at Ithaca 1949-58 9.66 19.3 5.8 3.9 2.9 1.9 1.0 1.0 1.0 

6804700 -. Wahoo Creek at Ashland 1990-95 147 294.0 88.2 58.8 44.1 29.4 14.7 14.7 14.7 

6804900 -. Johnson Creek near Memohis 1991-95 3.8 7.6 2.3 1.5 1.1 0.8 0.4 0.4 0.4 

6805000 Salt Creek near Ashland 1947-67 487 974.0 292.2 194.8 146.1 97.4 48.7 48.7 48.7 

6805500 .. Platte River at Louisville 1953-95 6869 13738.0 4121.4 2747.6 2060.7 1373.8 686.9 686.9 686.9 

6806500 .. Weeoinq Water Creek at Union 1951-95 103 206.0 61.8 41.2 30.9 20.6 10.3 10.3 10.3 

6_1?.9?QQQ_~ Mi§§9urj River at Nebraska Cit 1958-95 39020 78040.0 23412.0 15608.0 11706.0 7804.0 3902.0 3902.0 3902.0 
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6810500 Uttle Nemaha River near Syracuse 1952-69 64.8 129.6 38.9 25.9 19.4 13.0 6.5 6.5 6.5 
6811500 •• Little Nemaha River at Auburn 1950-95 314 628.0 188.4 125.6 94.2 62.8 31.4 31.4 31.4 
6813500 •• Missouri River at Rulo 1958-95 41850 83700.0 25110.0 16740.0 12555.0 8370.0 4185.0 4185.0 4185.0 
6814000 •• Turkey Creek near Seneca, KS 1949-95 132 264.0 79.2 52.8 39.6 26.4 13.2 13.2 13.2 
6814500 •• North Fork Bia Nemaha River at Humboldt 1953-95 212 424.0 127.2 84.8 63.6 42.4 21.2 21.2 21.2 
6815000 •• Bio Nemaha River at Falls City 1944-95 633 1266.0 379.8 253.2 189.9 126.6 63.3 63.3 63.3 
6815500 Mudd Creek at Verdon 1953-72 66.3 132.6 39.8 26.5 19.9 13.3 6.6 6.6 6.6 
6821500 •• Arikaree River at Haigler 1932-95 20.4 40.8 12.2 8.2 6.1 4.1 2.0 2.0 2.0 
6823000 •• North Fork Republican River at Co-Ne line 1935-95 45.4 90.8 27.2 18.2 13.6 9.1 4.5 4.5 4.5 
6823500 •• Buffalo Creek near HaiQler 1941-95 7.01 14.0 4.2 2.8 2.1 1.4 0.7 0.7 0.7 
6824000 •• Rock Creek at Parks 1941-95 13.2 26.4 7.9 5.3 4.0 2.6 1.3 1.3 1.3 
6824500 Republican River at Benkelman 1947-94 82.8 165.6 49.7 33.1 24.8 16.6 8.3 8.3 8.3 
6827500 •• South Fork Republican River near Benkelma 1938-95 43.1 86.2 25.9 17.2 12.9 8.6 4.3 4.3 4.3 
6828000 Republican River at Max 1929-45 I 186 372.0 111.6 74.4 55.8 37.2 18.6 18.6 18.6 
6828490 Muddy Creek at Stratton 1978 0.7 1.4 0.4 0.3 0.2 0.1 0.1 0.1 0.1 
6828500 •• Republican River at Stratton 1950-95 117 234.0 70.2 46.8 35.1 23.4 11.7 11.7 11.7 
6829500 Republican River at Trenton 1954-93 48.5 97.0 29.1 19.4 14.6 9.7 4.9 4.9 4.9 
6830500 Frenchman Creek near Champion 1933-40 26.6 53.2 16.0 10.6 8.0 5.3 2.7 2.7 2.7 
6831000 Frenchman Creek below Champion 1935-56 42.5 85.0 25.5 17.0 12.8 8.5 4.3 4.3 4.3 
6831500 Frenchman Creek near Imperia! 1941-94 54.7 109.4 32.8 21.9 16.4 10.9 5.5 5.5 5.5 
6832500 Frenchman Creek near Enders 1946-93 53.2 106.4 31.9 21.3 16.0 10.6 5.3 5.3 5.3 
6833500 Frenchman Creek near Hamlet 1929-56' 83.9 167.8 50.3 33.6 25.2 16.8 8.4 8.4 8.4 
6834000 .. Frenchman Creek at Palisade 1950-95 72.8 145.6 43.7 29.1 21.8 14.6 7.3 7.3 7.3 
6834500 Stinkinq Water Creek near Wauneta 1941-50 24.5 49.0 14.7 9.8 7.4 4.9 2.5 2.5 2.5 
6835000 Stinkinq Water Creek near Palisade 1950-94 37 74.0 22.2 14.8 11.1 7.4 3.7 3.7 3.7 
6835500 .. Frenchman Creek at Culbertson 1935-95 89.8 179.6 53.9 35.9 26.9 18.0 9.0 9.0 9.0 
6836000 Blackwood Creek near Culbertson 1947-86 5.85 11.7 3.5 2.3 1.8 1.2 0.6 0.6 0.6 
6836500 .. Driftwood Creek near McCook 1946-95 9.78 19.6 5.9 3.9 2.9 2.0 1.0 1.0 1.0 
6837000 .. Reoublican River at McCook 1955-95 155 310.0 93.0 62.0 46.5 31.0 15.5 15.5 15.5 
6837300 Red Willow Creek above Huah Butler Lake 1961-94 26.1 52.2 15.7 10.4 7.8 5.2 2.6 2.6 2.6 
6837500 Red Willow Creek near McCook 1962-93 19.5 39.0 11.7 7.8 5.9 3.9 2.0 2.0 2.0 
6838000 .. Red Willow Creek near Red Wi!!ow 1962-95 13.5 27.0 8.1 5.4 4.1 2.7 1.4 1.4 1.4 
6839000 Medicine Creek at Maywood 1952-58 24.4 48.8 14.6 9.8 7.3 4.9 2.4 2.4 2.4 
6839500 Brushy Creek near Maywood 1952-58 1.84 3.7 1.1 0.7 0.6 0.4 0.2 0.2 0.2 
6840000 Fox Creek at Curtis 1952-89' 6.55 13.1 3.9 2.6 2.0 1.3 0.7 0.7 0.7 
6840500 Dry Creek near Curtis 1952-58 0.5 1.0 0.3 0.2 0.2 0.1 0.1 0.1 0.1 
6841000 Medicine Creek above Harry Strunk Lake 1950-94 62.3 124.6 37.4 24.9 18.7 12.5 6.2 6.2 6.2 
6841500 Mitchell Creek above Harry Strunk Lak.e 1957-74 2.3 4.6 1.4 0.91 0.7 0.5 0.2 0.2 0.2 
6842500 Medicine Creek. below Harry Strunk Lake 11950-94 59.8 119.6 35.9 23.91 17.9 12.0 6.0 6.0 6.0 
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6843000 Medicine Creek at CambridQe 1937-56- 64.9 129.8 38.9 26.0 19.5 13.0 6.5 6.5 6.5 

6843500 -- Republican River at Cambridae 1950-95 248 496.0 148.8 99.2 74.4 49.6 24.8 24.8 24.8 

6844000 Muddy Creek at Arapahoe 1951-93 14.4 28.8 8.6 5.8 4.3 2.9 1.4 1.4 1.4 

6844210 Turkev Creek at Edison 1978-93 8.26 16.5 5.0 3.3 2.5 1.7 0.8 0.8 0.8 
6844500 -. Republican River near Orleans 1948-95 267 534.0 160.2 106.8 80.1 53.4 26.7 26.7 26.7 
6845200 Saooa Creek near Beaver City 1937-72 38.3 76.6 23.0 15.3 11.5 7.7 3.8 3.8 3.8 
6846500 .. Beaver Creek at Cedar Bluffs, KS 1946-95 14.3 28.6 8.6 5.7 4.3 2.9 1.4 1.4 1.4 
6847000 Beaver Creek near Beaver City 1938-94 19.7 39.4 11.8 7.9 5.9 3.9 2.0 2.0 2.0 
6847500 .. Sappa Creek near Stamford 1946-95 46.7 93.4 28.0 18.7 14.0 9.3 4.7 4.7 4.7 

6848500 .. Prairie DOQ Creek near Woodruff, KS 1929-95 27.7 55.4 16.6 11.1 8.3 5.5 2.8 2.8 2.8 
6849500 .. Republican River below Harlan County Dam 1953-95 225 450.0 135.0 90.0 67.5 45.0 22.5 22.5 22.5 
6850000 Turkey Creek at Naponee 1948-53 15.5 31.0 9.3 6.2 4.7 3.1 1.6 1.6 1.6 
6850200 Cottonwood Creek near Bloominqton 1949-56 5.3 10.6 3.2 2.1 1.6 1.1 0.5 0.5 0.5 
6850500 Republican River near Bloominaton 1929-57 155 310.0 93.0 62.0 46.5 31.0 15.5 15.5 15.5 
6851000 Center Creek at Franklin 1848-93 8.4 16.8 5.0 3.4 2.5 1.7 0.8 0.8 0.8 
6851500 Thompson Creek at Riverton 1948-94 32.4 64.8 19.4 13.0 9.7 6.5 3.2 3.2 3.2 
6852000 Elm Creek at Amboy 1949-93 22.5 45.0 13.5 9.0 6.8 4.5 2.3 2.3 2.3 
6853020 .. Republican River at Guide Rock 1950-95 305 610.0 183.0 122.0 91.5 61.0 30.5 30.5 30.5 
6853500 .. Reoublican River near Hardv 1958-95 360 720.0 216.0 144.0 108.0 72.0 36.0 36.0 36.0 
6879900 Bia Blue River at Surorise 1965-93 30 60.0 18.0 12.0 9.0 6.0 3.0 3.0 3.0 
6880000 Lincoln Creek near Seward 1954-94 54.5 109.0 32.7 21.8 16.4 10.9 5.5 5.5 5.5 

6880500 Bia Blue River at Seward 1954-94 138 276.0 82.8 55.2 41.4 27.6 13.8 13.8 13.8 
6880800 .. West Fork Bia Blue River near Dorchester 1958-95 189 378.0 113.4 75.6 56.7 37.8 18.9 18.9 18.9 
6881000 .. Bia Blue River near Crete 1954-95 410 820.0 246.0 164.0 123.0 82.0 41.0 41.0 41.0 
6881200 Turkev Creek near Wilber 1960-94 95.5 191.0 57.3 38.2 28.7 19.1 9.6 9.6 9.6 
6881500 Bia Blue River at Beatrice 1975-94 824 1648.0 494.4 329.6 247.2 164.8 82.4 82.4 82.4 
6882000 .. Biq Blue River at Barneston 1933-95 865 1730.0 519.0 346.0 259.5 173.0 86.5 86.5 86.5 
6882900 Little Blue River below Pawnee Creek near P 1963-68 129 258.0 77.4 51.6 38.7 25.8 12.9 12.9 12.9 

6883000 .. Little Blue River near DeWeese 1954-95 150 300.0 90.0 60.0 45.0 30.0 15.0 15.0 15.0 

6883570 Little Blue River near Alexandria 1960-89' 248 496.0 148.8 99.2 74.4 49.6 24.8 24.8 24.8 
6883940 Biq Sandy Creek at Alexandria 1980-93 115 230.0 69.0 46.0 34.5 23.0 11.5 11.5 11.5 
6884000 .. Uttle Blue River near Fairburv 1910-95 390 780.0 234.0 156.0 117.0 78.0 39.0 39.0 39.0 
6884025 .. Little Blue River at Holienburq, KS 1975-95 570 1140.0 342.0 228.0 171.0 114.0 57,() 57.0 
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Nebraska Water Marketing Policy Choices 
by J. David Aiken, 
UNL Water & Ag Law Specialist 

: Water marketing is a powerful water management 
tool that allows water to be reallocated to new 

uses. However, water marketing involves considerable 
transaction costs that may significantly disadvantage 
current water users. Water marketing has not devel­
oped in Nebraska because municipalities and industry 
can generally obtain needed water supplies from -
Nebraska's generally abundant ground water supplies. 
Water marketing will probably be adopted sometime in 
the near future in order to successfully implement the 
Platte River endangered species cooperative agreement. 

Water Marketing Basics 

Water marketing usually involves the buyer pur-
. chasing a perpetual water right· from the seller (only 
5-year water leases are currently under discussion in 
Nebraska). The buyer typically is a city or industry, 
while the seller usually is an irrigator. Water right trans­
fers must go through an administrative process to en­
sure that the rights of other water users are not harmed 
by the transfer. Specifically the seller cannot purchase 
the buyer's return flows that are relied upon by down­
stream water users. 

Hypothetical: Seller irrigates 100 acres with 300 acre 
feet (AF) of water. Of the 300 AF applied, 200 AF are 
consumed in crop growth and 100 AF are return flows. 
These return flows return to the stream where they are 
used by doWnstream appropriators, both senior and 
junior to the seller. In this case the Seller can sell only 
the 200 AF of consumptive use to the Buyer; the Buyer 
cannot acquire more than the Seller's consumptive use. 

In the real world, it is not always clear how much 
water has been diverted by the Seller, how much of that 
diverted amount is consumed, and the quantity of re­
turn flows. In water marketing proceedings, deep 
pocket buyers will seek.,to maximize the seller's con­
sumptive use (and minhnize return flows) through the 
use of technical consultants in order to have the most 
water available for purchase. Similarly downstream ap­
propriators (who are often required at their own ex­
pense to participate in water marketing proceedings to 
protect their interests) seek to maximize the return 
flows (and minimize the consumptive use). 

The state water engineer (in Nebraska, the Director 
of Natural Resources) can go a long way in making 
these proceedings less burdensome, particularly to the 
downstream appropriators (whose interest the state en­
gineer is legally required to protect) by being more than 
a passive referee in these proceedings. As these transac­
tion costs are Ukely to be a significant issue in Nebraska 
water marketing policy debates, care must be taken to 

insure that they do not burden downstream appropria­
tors. 

Nebraska Water Marketing? 

Other western states have water marketu1g not just 
because it is good policy (it is), but because some inter­
est group (probably municipalities) needs the law to be 
changed in order to allow it to acquire needed wilter 
supplies. We have only very limited water marketing in 
Nebraska because municipalities haven't needed mar­
keting to satisfy the needs of growing urban popula­
tions. Indeed, LB1209, the first of the recent conjunctive 
use statutes adopted, was enacted because Lincoln and 
Omaha needed water rights for their Platte river wells, 
not because conjunctive use needed to be addressed in 
Nebraska water law. 

Community impacts. A related concern is that water 
marketing will reduce irrigation such that local 
agribusinesses and communities dependent upon irriga­
tion will fail. Other states have tried to deal with this is­
sue by limiting the percentage of irrigation rights that 
can be sold in an area and by requiring the buyers to 
make economic development payments to the commu­
nities or counties from which the water rights came 
from. This will be a significant issue in the Nebraska 
water marketing debate. 

Political dimensions. Water marketing is viewed 
with suspicion by surface irrigators in Nebraska for a 
variety of reasons, including (1) transaction costs, (2) 
distrust of those promoting water marketing, and (3) 
'concerns that cities etc. will buy up all agricultural wa­
ter rights, leading to the decline of Nebraska's irrigated 
agriculture economy. Municipal use is only two to three 
percent of Nebraska water use and irrigation nearly 90 
percent, so even doubling municipal use would not . 
have a si 'ficant im act on irrigation statewide (local 
impacts might be more significant how eve: . -

Platte Cooperative Agreement 

The primary impetus for current water marketirls_ 
discussions is the Platte River Cooperative Agreement 
(CA). Under the CA, Nebraska, Colorado and WY0mir\g 
have agreed to provide 130,000-150,000 acre-feet (AF) of 
water for habitat streamflow increases by 2010-2013. . 
'rhe states have already implemented water projects to 
provide 60,000-70,000 AF of this first increment of in­
creased habitat streamflow. Water marketing is one of 
several water management altematives being consid­
ered to provide the remaining 60,000-90,000 AF of in­
creased habitat streamflow. 
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Water Right Prices 

Irrigated values minus dryland values .. A simple 
way to estimate water values is the difference between 
irriga ted land values or cash rent rates and dryland 
land values or cash rent rates. For the south central erop 
reporting district, 2001 differences between dryland and 
irrigated land values would be $1053-1085/ A. Cash rent 
differentials would be $76-81/ A. These values suggest a 
range of minimum prices for purchasing or leasing sur­
face water rights. This approach was used by Wyoming 
in the Nebraska v. Wyoming lawsuit to estimate dam­
ages that Wyoming's water overuse caused Nebraska. 

Land taxed as irrigated. At least one other factor 
might increase water prices. Current water marketing 
proposals all require the seller to continue paying irri­
gated land property taxes on land that has been dried 
out by water marketing. Having to pay property taxes 
on dryland at least double what dryland property taxes 
would be would deereasethe value of'the dried out 
land, which could increase the asking price for water. 

Third-Party Impacts 

Irrigation district impacts. If an irrigation district 
water is sold, typically the irrigation district must ap-

prove the sale. Typically irrigation districts will not ap­
prove the sale unless the buyer agrees in writing to con 
tinue all payments to the irrigation district. 

Community impacts. Reduced irrigation impacts 
spending on agricultural production inputs and reduce. 
community economic activity. Nebraska water market­
ing proposals to require dried up land to continue pay­
ing irrigated property taxes would help maintain 
property tax payments. Other states have required buy· 
ers to pay impact fees to communities affected by re­
duced irrigation. A similar approach is to cap or limit 
the amount of land that can be dried up in a area. How­
ever, uniess the community can find replacement eco­
nomic activity to make up for the reduction in 
agricultural spending, drying up irrigated land ulti­
mately harms agriculturally dependent communities. 

If the quantity otwater transferred out of agriculture 
is large in relative terms, this qf>uld lead to long-term 
declines in agriculture. This has community implica­
tions and statewide political implications as well. Rural 
communities are already stressed, and uncontrolled wa­
ter marketing could increase that stress. Rural areas 
competing for other statewide political objectives could 
be stressed as well. 

(Editor's Note: Aiken can be contacted at (402)472-
1848 or daiken@unl.edu). 
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Implementing Instream Flow Protections 
In Prior Appropriation Systems: 

Continuing Challenges 

Janet C. Neuman 
Associate Professor of Law 

Northwestern School of Law of Lewis 011d Clark College 
Port/alld, Orego1\97219 USA 

STATUS OF INSTREAM FLOW PROTECTION 
IN THE WESTERN UNITED STATES 

In spite of attempts to refIne the prior appropriation doctrine to accommodate instream 
needs, depleted Instream flows are still a serious problem in the arid western United States, and 
ex ected western a ulation rowth will anI exacerbate the roblem. DurIng most of the first 
one hundred years of west em water law development, the prior appropriation doctriI1e encour­
aged and-rewarded diversion a!l~_<;.2~_~.~£!Lv:~ t.ls.~Qf w~!~,~ e~~h~.§Jy~!_~.,.g!t~DgJB_~ failU~J:9 
account for or rotect instream flows. 

Although all of the western states have now attempted to provide some form of protection for 
water Instream, In many areas such protections offer too little, too late. Full appropriation or 
overappropriation is· Cdnvnon and longstanding in many west,ern surface waterbodies, as is 
overdraft of groundwater aquifers, which are often Interconnected with surface water. The 
widespread commitment of water to consumptive uses long before Instream uses were even rec­
ognized by the law means that instream needs are often still left high and dry In spite of new 
legal protections. 

A recent report by The Western Slates Water Council of the Western Governors' Association 
(1997) summarized the member states' responses to a survey of their most significant water 
problem~. The problem of "providIng supplies fat growing consumptive demands" was ranked 
by all slates as the number one problem, and "meetIng expanding environmental needs, Includ- J­

In instream needs," was identified b all but two states as the number two roblein (Western '"' 
States Water Council 1997). 
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Several years ago, water law scholar Dan Tarlock (1993) identified three stages of instream 
flow protection: denial, recognition, and implementation and accommodation. He noted that 
the western states had already passed through the first two stages and had entered the third. In 
this artiel.e, I briefly review the various forms of recognition embodied in the laws of the west­
ern states and then discuss the problems of implementation and accommodation that still limit 
the promise of instream flow protections. PaSSing mention will also be made of some resur­
gence of "denial." 

LEGAL RECOGNITION OF INSTREAM FLOWS 

Although Oregon and Idaho law provided some protections for instream flows in special 
waterbodies in the 1920s and earlier, Significant legal protection throughout the West was still 
decades into the future. Oregon and Washington enacted additional protections in the 1940s 
and 1950s, but most of the existin instream flow laws in the western states have evolved within 
the last 25 years. For a etaile iscussion a instream flow laws in the western states see 
Gillilan and Brown i997, or Covell 1998,) 

Fifteen western states now reco 'ze instream water ri hts in some form, although the rights 
vary conSiderably in their terms, length of existence,and wether they il'te explici,tly provided 
by statute, ordained by judicial opinion, or simply acknowledged by attorney general opinion. 
States whose statutes allow for instream water rights include Alaska (Alaska Stat. § 4615.145), 
California (Cal. Water Code § 1707), Colorado (Colo. Rev. Stat. § 37·92-102(3)), Idaho 
(Idaho Code § 42-1501), Montana (Mont. Code § 85·2·316), Nebraska (Neb. Rev. Stat. 46-2;108),' 
Oregon (Or. Rev. Stat. § 537.332·.360),Texas (Tex. Water Code §15.7031 ,Utah (Utah Code§ 73-3-
3(11)), Washington (Wash. Rev. Code § 90.22.010), and Wyoming (Wyo. Stat.§ 41-3·1001). States 
where judicial opinions bless instream rights include Arizona, Nevada, and South Dakota 
(McClellan v.Jan/zen, 547 P. 2d 494 (Ariz. 1976); Nevada v. Morros, 766 P. 2d 263(Nev. 1988); In re 
Water Right Claim No. 1927-2,524 NW. 2d 855 (S.D. 1994). New Mexico and Texas were the last 
holdouts, but recent developments have brought them both into the fold. In 1997, the Texas leg­
islature adopted limited authority for instream rights, and a 1998 New Mexico Attorney Gener­
al opinion concluded that instream uses are legitimate beneftcial uses under existin state law,_ 
an a eXlstIng consumptive ng scan t us e trans erre to mstream purposes (Tex. Water 
Code § 15.7031; Fort 2000). . ------..... _....... ." 

In most of these states, requests for or ownership of mstream water rights is limited to public 
agencies, primarily water management, wildlife Iljanagement, pollution control, or recreation 
agencies. In Alaska, Arizona, California, Nevada, and now New Mexico, it appears that private 
parties can hold instream rights as well. In both Califomia and New Mexico, existing consump­
tive water rights can be transferred or dedicated to instream uses, but the law does not authorize 
new instream appropriations. 

Some states attempt to protect instream flows in some other manner, without giving the.,!, 
official status as water right>. For instance, Hawaii, Idaho, Kansas, Montana, Texas and Wash­
in ton use minimum streamflows or reserV'atiQns of water instream to rotect certain streams 
rom future appropriation or from dep'letion below a minimum level (Haw. Rev. Stat. § 174C-71; 

Idaho Code § 1501-1505; Kan. Stat. § 82a-703a et. seq.; Mont. Code § 85-2-316; Wash. Rev. Stat. § 
90.22.020-90.22,040). All of these states except Hawaii and Kansas also recognize instream water 
rights, but on a limited basis; thus, the minimum flows and reservations are alternative means of 
instream flow protection. 

All western states except Colorado and Oklahoma review new water ri hts a lications to 
determme w et er t e are contrary to t e pu ic interest (Gil Han and Brown 1997; Cbvell 
1998. ome states a so can uct pu ic interest reviews m trans er procee mgs, w en a water 
user is applying for' a change in type of use"place of use, or other component of a water right. 
These public interest reviews generally consider protection of instream values among many 
other factors of concern, but the extent to which protection of instream flows "nd uses are actu-
ally accounted for in the reviews varies widely. . . 

Many of the western states conduct some sort of water availability review to determine if 
unappropriated water is actually available before granting new appropriations. Although the 
states' processes, formulas, and burden of proof requirements vary widely, for the most part 

I~I 346 Rivers • Volume 7, Number 4 2000 I 



 

  

they do not require that any water be deducted for instream needs unless some other state law 
(such as minimum streamflows orreservations) so requires. Thus the water availability reviews 
do not contribute to instream flow protection in most places. 

Another possible device for protecting instream values is the public trust doctrine, a common 
law doctrine with ancient roots in English and Roman law (MacGrady 1975). The doctrine arguably 
requires a state, in managing its water.resources, to prot~.!.£ublic rights to use watorbodies for 
commerce, navigatioh, and fisheries-and possibly for recreation and esthetics as well (Blumm 
1995). The doctrine has been linked to water allocation and use decisions, either by ,statute or 
court decision, in, Alaska, California, Hawaii, Montana, and North Dakota (Owsicltek v. State 
Guide Licellsillg alld COlltro[ Board, 763 P. 2d 488 (Alaska 1988); Natiollal Audubol1 Society v. Superi­
or Court of Alpine County, 658 P. 2d 709 (Cal. 1983); I1t Re Water Use Permit ApplicatiOlt, 9P.3d 409 
(Hawaii 2000); Mont"'ta Coalitiol1 for Stream Access, l11C. v. Hildretlt, 684 F.2d 1088 (Mont. 1984); 
United Plainsntell Associatiol1 v. Nortlt Dakota State Water Co"servation Contlltissio", 247 N.W. 2d 
457 (N.D. 1976). 

State wild and scenic river legislation also gives special status to particular waterbodies in 
seven western states, including California, Idaho, Montana, North Dakota, Oklahoma, Oregon, 
and South Dakota (Cove1l1998). The laws generally focus on prohibiting certain structures and 
activities, and only rarely does designation also directly impose instream flow protections of 
any sort. 

Instream flow protection is also 'available in some instances through application offederal 
law (Estes 1992; Yulfee 1993). Federal reserved water rights may exist for instream flows in con-' 
junction with Indian reservations, national arks or monuments, federall desi ated wild 
an scenic rivers, or ot er federal land reservations Weiss 199~). Recent changes in federal 
aw ave revised the primary purposes and operating criteria for certain federal reclamation 
projects, mandating restoration of instream flows (e.g., Reclamation Projects Authorization and 
Adjustment Act of 1992, Public Law 102-575,106 U.s. Stat. 4600 (1992)). The Endangered 
Species Act (ESA) (16 U.s.c. § 1531-1544) and the Clean Water Act (CWA) ( 33 USc. § 1251-
1387) are proViding impetus for restoring instream flows in many places throughout the West. 
Under the Supremacy Clause of the United States Constitution (Art. VI, § 2), the ESA and the 
CWA can take recedence over state law; thus, state water ri ht holders ma be re uired to 
chan e the method or amount of their water use to leave water in the stream or series or ua 'w 

ity nee s (Estes 1992). The objection that federal regulation amounts to a comp'ensable taking of 
state-issued water rights may be raised, but unless the federal regulati'on is so onerous as to 
amount to a total deprivation of the water right holder's value, federal law will probably prevail 
(Yuffee 1993). 

CHALLENGES TO IMPLEMENTING AND ACCOMMODATING 
IN STREAM PROTECTIONS IN PRIOR APPROPRIATION SYSTEMS 

All of the western states have now recognized at least some need to protect instream values 
and have adopted a variety of legal devices, to do so, from official in stream ,,,ater rights to 
review of new water rights applications against public interest criteria that include instream v~l­
ues: Furthermore, a number of federal laws have elevated the status of instream uses of wafer; 

. yet, the wes!wide perspective on how well these laws have performed to date to protect, enhance, 
or restore instream flows is not exactly glowing. None of the states believe by any stretch of the 
imagination that they have instream flow problems licked. What, then, are the implementation 
problems that continue to constrain instream flow protection? 

There are several significant challenges that are more practical than legal (Neuman and Chap­
man 1999). These indudeproblems of science, money, and politics. In terms of science, there is 
not yet a single, widely-accepted, uniformly-applied methodology for evaluating the ecological 
value of instre<\m flows (Gillilan and Brown 1997). The federal agencies prefer a method known -i 
as the Instream Flow Incremental Methodolo (IFIM) (Neuman and Cha man 1999). This 
me 0 uses a computer rna e to pre itt re ations between flows and habitat conditions. It is 
expensive to use, requires a great deal of data, and is time consuming: a complete analysis for a 
Single stream segment may take years. In the end, it still offers only a prediction based on a 
model. Some states prefer competing methodologies of their own devising. For example, the 
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Wyoming instreamappropriations statute contains a detailed methodology for determining the 
proper amounts and locations of instreamrights (Wyo. Stat. § 41-~:1003(b), 1004(a), 1006(b». In 

. Oregon, state fish and ~ildlife officials u.se what is known as the Oregon Methbd, which is a less 
eXpenSIVe, more site-specific alternative to IFIM (Smith 1973). None of the methods are widely 
accepted, however, and allof them have· their critics (Gillilan and Brown 1997): . . 

The lack of a useful and ·credible scientific tool hampers inititial protection decisions, such as 
the amount of water that should be included in an instream water right or minimum streamflow 
to accomplish the desired goal (e.g., restoring fish habitat). Later evaluation of the instream 
flow is also difficult: Are the desired benefits actually being produced at the level necessary to 
show the required beneficial useunderstatel~w.? .:. .. .... .... 

Policy makers need answers to their scientific guestions about iniltteam flow, and an accept_· 
able methodology for determining flow needs. Information;s needed in many areas;.such as 
hydraulics, fish passage, groundwater I surface water connections, and the interaction o{ quan- . 
tity, quality, and temperature of water WIth habItat and hie. cycle needs. The needed informa' 
tion may often be quite site and species specific. The problein.isthe samewhethera state grants 
official water rightsstatuil·for instreimlflows, or Simply attemptstoreserve an adequate mIni" 
mum streamflow from ·"pproprhitionto protect instream values. Without a well-developed and .-.\:: 
credible science of ins.tream flows, an Ie alaction taken to rotect instream flows ma falteron .. 

. e sc~enc~; :crt er~ore, as on&as.goo ,ir:forn:tation .is lackin. I interes: rou .s .~n a~l sid~s of 
these Issues wl11continue to use. e uncertamty to argue. or the.urespechve posltlOns, . . 

Another practiCal problem; related to the lack of scientific methodology but also with broader 
implicationsfor interfering with instreainflow protection, is the lackof conSistently applied mea· . 
~~~d reJ'!'.,-t.~gle.<Luireme~t~.f~£Il)""Y'l{est~.rn:':":'lte~.':'s,£s. Althoughthe.levelof mea­
surement activity vades widely from state to stale; .and intra.state as ."'e11, many thousands of -* 
consum· tive water users throu hout the West d.o not have even rudimentar· measurementtech­
nology t6 accurately tracktheirwater use, and many stream systems ave inadequate gauging, if 
any at aU. T)1e lack of good data makes it v~ry diffic\i)t to define and protect instream rights or 
~mum streamflow requiremepts and allocate wate'r among in~treain and, out~o£~stream uses. 

An additional and thorny·practical barrier to inst.ream flow protectipn is money. The places 
most in need of instream flows are those western tvaterbodies in which flow is limited or nonex­
istent, resulting in serious consequences for waterquality arid ~quatidife as well as for esthetic 
and recreational values. These are the waterbodies already overapptopriated by consumptive 
water right holders, If any instream flow restoration is going to occur, i! will have to be through -* ..;f( 
conversion of senior consumptive· righ~s. to instream rightr. Most of the states that recog-ruze 
instream rights seem to provide for such conversions. But water rights are valuable property 
rights in the West, and it is unlikely that mimy water right holders are simply going to dedicate 
their water to instream puiposes foraltruistic reasons, A market is growing to purchase or lease 
water from· senior right holders for dedication to instreamflbws,but markets require money 
(Willey and Diamant 1996; Gillilan and·Brown 1997; Neuman and Chapman 1999). . 

.The money problem is twofold: how do you value instream flows in order to.set an acquisi­
tion price, and then how. do you get enough money t6 acquire el10ugh water for instream pur­
poses to make a difference? In.the same way.that the science of instreamflows is immature, so, 
too,is the economic methodology 61 valuingwa!er for instieam uses (Neuman and Chapman 
1999). How.much is fish habitat worth? How much is a fish worth? What dollar value do we 
place on seeing water inastream? ...... , . .. . 

·Of course, in the end, the value that erha smatters mostl!> the amount required by w.aler 
rig t a ers to conVmce em to part with some 01 their water. An irrigator can assign value 
based on farm crop budget analyses or comparison sales of water or of land with and without 
water rights. Buteventh.is side of the equation is skewed somewhat because most irrigators do 
not pay directly for their water. . . .. .. .'. . .... . . . ....... ... . 

One way or another, however, the "mark.e! price" will be set by agreement between buyers 
and sellers. Nevertheless,those·entering the mark€! for instream flows will need to wait years 
for feedback from the stream itself on whether the desired benefits were obtained and whether 
the price paid was therefore appropriate. . . .. 

Furthermore, whatever particular valuation method is.ysed, acquiring water fodnstream 
flows at the level needed in many areas is expensive. In'the Pacific Northwest, recent prices 
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paid for permanent acquisitions average about $330 an acre-foot, and westwide instream acqui­
sition prices have been as high as $850 an acre-foot (compared to $3,000 an acre foot for munici­
pal acquisitions) (Neuman and Chapman 1999). in California, the Bureau of Reclamation has 
spent millions of dollars to acquire tens of thousands of acre~feet of water from irrigators to 
restore instream flows to support fish and wildlife, and in Colorado, the water rights in a trans­
action between the City of Boulder and the Colorado Water Conservation Board were estimated 
at a value of $12 million (Natural Re.sources Law Center 1997). Restoring depleted streamflows 
using the market, acre-foot by acre-foot;will take billions of dollars westwide. 

Although the scientific and economic challenges in implementing instream flows are signifi-
cant, perhaps the single, bi est continuin ractical barrier is olitical resistance. Although 
we say that everybody has t ei~ price, in fact, all the money in the world cannot necessarily 
guarantee a willing seller, so even if the legal framework exists to protect instream flows, either 
as actual water rights, or with some other workable device, and even if science and money prob-
lems can be solved, political barriers can still prevent real instream flow protection. 

Indeed, political backlash against instream flows in some states is significant enough that it 
seems to represent a resurgence of the "denial" phase that Tarlock (1993) identified some years 
ago. Even the most protective state legal systems, such as full-fledged water rights' status for 
instream flows, with possible conversion of senior consumptive rights, depends on public 
acceptance to be ultimately effective. But now that instream flows are, in fact, finally being rec­
ognized and even protected at some level-through a combination of all of the various means 
outlined above-an anti-instream backlash is developing. 

For instance, in Oregon, the instream water rights law has been on the books since 1987; howev­
er, until 1993, it had only beeh used to grant new junior rights for instream purposes (Neuman and 
Chapman 1999). In 1993, the Oregon Water Trust was formed as a nonprofit corporation to acquire 
senior water rights in the market for conversion to instieam rights, which is also allowed by the 
law. In every legislative session since the Oregon Water Trust began its work, there has been a run 
at instream water rights, either in the form of proposed limitations on transfers to instream uses, or 
outright attempts to repeal the instream water rights law. Several prominent agnculturalleaders 
and interest groups have made no secret of their opposition in principle to instream rights (Neu­
man and Chapman 1999). Anti-instream sentiment is still common around the west and flares up 
whenever existing uses feel threatened (Gillilan and Brown 1997; Fort 2000). 

According to Tarlock (1993), effective instream flow protection rests on the triple bases of 
public acceptance, t::conomic rationality, and s.cience. Seven years of experience implementing 
instream flow laws since that time suggests that all three of these bases are still rather wobbly. 

My discussion, so far, has concentrated 61. these three major practical barriers to successful 
integration of instream flows into prior appropriation frameworks. Legal and policy barriers 
still exist, as well, however. The legal and policy issues can generally be grouped in two cate­
gories: (1) whether the state legal framework contains the necessary components to effectively 
put water back in the stream and protect it "free from call," and (2) whether disparate treatment 
of instream uses is undermining the process of integrating them into a system designed primar­
ily for consumptive uses. 

In theory, the 15 states that recognize official instream water rights should meet the test of 
offering solid legal protection for instream water. But the statutes allowing for the creation of 
inslream rights were mostly all passed within the last hvo decades; thus, any new'rights sanc­
tioned under the laws will have relatively recent priority dates. Instream water rights with 
junior priority can only help to keep water in the stream if the water body was not already over­
appropriated at the time the rights were recognized .. 0 areas of longstanding overappropria­
tion, which includes much of the arid West, junior instream rights are simply not good enough 
to help solve the problem of depleted flows. Thus, in most areas of critical need, the only tools 
that can real\ restore those flows are those that al\ow conversion of senior consum tive ri hts .. ~ 
to instream ows. Any state that does not al\ow and active y promote such conversion may end 
up with instream rights on paper only. 

It appears that in all of the 15 states, senior rights may be converted to instream purposes 
through ODe means or another, Yet very few conversions have, in fact, occurred. In order for the 
situation to change, either private parties or public agencies will need to promote (and probably 
fund) conversion transactions. To accomplish acquisition of any significant amounts of water 
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from senior consumptive users, the state will probably need to assist with water conservation 
projects to support continued consumptive use as well as Instream flow restoration. 

The states that do not recognize official instream water rights are in an even less favorable 
position. Laws providing for minimum stream flows or reservations of water from appropria-
tion are orily helpful from the date of adoption forward. Because most of these laws are fairly 
recent (compared to the longstanding consumptive water rights), they will not be very effective 
at providing instream flows in the areas of greatest need. The states that rely only on public 
interest review or similar means to consider instream values also have no way to influence his­
torical allocations. Of course, federal law can trump state law In various ways and require .:,Y.. 
Instream restoration In spite of existing water ri hts, but this is recisel wh man western .... 
wa er users are-so voel erous ill t eir 0 osition to evolvin federal re uirements. 

ven In t e states that offer a fair amount of protection for instream flows, the experience of 
the last 20 years demonstrates that often instream rights or uses are subject to disparate, even -* 
"second-class," treatment as compared to traditional consumptive rights. Indeed, sometimes 
speCIal treatment IS bUllt dlrectly mto the law. . 

For Instance, all but four of the states that recognize officiallnstream water rights limit owner­
ship of the rights to public agencies. This approach is understandable and makes some sense, 
given the public character of instrearn uses, but it creates tensions as welL For instance, an 
important premise of the prior appropriation system is that it is "complalnt-dri~e,," (Sterne 
1997). In other words, since water rights are satisfied and enforced according to seniority, it is up 
to water right holders to complain when they are not receiving their water, and then the man­
agement agency is supposed to respond to enforce delivery of water according to priority. If the 
owner of an instream right with a decent priority date is the water management agency, such as, 
for example, in Colorado and Oregon, the politiCal pressure on the agency not to "call" or 
enforce the priority of its own Instream right can be Significant. This is especially so if satisfying 
the instream right will come at the expense of the agency's other "clients" and largest constituen­
cy-consumptive water rights holders--;:who will have to watch the Instream flow go by and 
not be able to take water for themselves. Of course, other parties or interest groups can monitor 
and call for enforcement in favor of Instream rights, but they are unlikely to have quite the same 
clout or standing (either legal or political) as an actual water right owner. 

Furthermore, placing ownership with public entities leaves instream rights more vulnerable 
to shifts in the political winds over the longer term than if ownership is private. If political 
opposition to instream flow protection grows. there may be nothing to prevent the severe cur­
tailment or even complete elimination of the rights. 

Other examples of disparate treatment Include provisions of law explicitly subordinating 
Instream rights to other uses. FOr instance, Oregon law subordinates post-1987 instream rights 
to municipal water uses, multipurpose storage projects, or certain hydroelectric projects 
(Or. Rev. Stat. § 537.352). Kansas and Colorado law also subordinate instream flow reservations 
and instream water rights to other uses differently than if they were consumptive rights 
(Kan. Stat. Ann. § 82a-703b(a); Colo. Rev. Stat. § 37-92-102(3)(b». In Alaska, Montana, and Nebraska, -* 
Instream reservations or appro riations of water are subject to periodic reviews (ever 5,10, or 
15 years, depending on testate or pOSSible· !"oCITlICaHOn or e lmination (A as a tat. 
§ 46.15.145(f); Mont. Code Ann. § 85-2-316(10);·Neb. Rev. Stat. § 46:2,112). 

Even where disparate treatment is not built into the law, some subtle differences In treatment 
arise. For instance, the experience of the Oregon Water Trust has been that the state water man­
agement agency in Oregon is stricter in scrutinizing past use of water ",;,hen a transfer is pro­
posed to an Instream purpose than if a transfer is proposed to another consumptive purpose. 

CONCLUSION 

During the past 25 years, the western states hav~ adopted a variety of legal protections for 
Instream flows. However, in most cases, the laws themselves cannot assure the full Integration 
of instream uses into a system that was designed to encourage and promote consumptive uses 
of water and has had nearly a century's head start. Tarlock (1993) characterized the three phas­
es of instream flow protection as denial, recognition, and implementation and accommodation. 
Although the states have officially moved past denial, political opposition to instream flows 
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continues to flare up. Recognition of the need for some kind of instream flow protection is west­
wide, but the chosen devices vary widely in terms of potential effectiveness, and recognition by 
itself has not lead to restoration. The states are continuing to struggle with implementation, and 
significant legal and practical barriers still stand in the way of achieving the full promise of 
instream flow restoration and protection. 
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APPENDIX  G 

 

Nebraska Supreme Court. 2005. Spear T Ranch v. Knaub, 269 Neb. 177, 186, 691 N.W. 2d 

116, 127 (2005) Comment:  Nebraska’s constitution provides that the use of water is dedicated 

to the people of the state, but also proclaims: “The right to divert unappropriated waters of every 

natural stream for beneficial use shall never be denied except when such denial is demanded by 

the public interest” This language has been interpreted by the Nebraska Supreme Court as 

allowing the Nebraska Legislature to define the “Public Interest.”  In the above case, the 

Nebraska Supreme Court concluded that “a right to appropriate surface water…is not an 

ownership of property” It went on to further state “Instead water is viewed as a public want 

and the appropriation is a right to use the water.”  

 

This distinction between ownership and mere right to use water made a significant difference in 

the Spear T Ranch case where the plaintiff was a surface water appropriation holder harmed by 

groundwater pumping in proximity to his ranch. The Supreme Court rejected Spear T’s attempt 

to protect its “property” under a theory of conversion, leaving it to tort remedies. Subsequently, 

Spear T’s claim against the Nebraska Department of Natural Resources for a taking of property 

under the Nebraska Constitution was also dismissed.    

 

Zellmer and Harder (2007) in their article entitled: Is Water Property? shed a little light on the 

Spear T. Ranch v. Knaub case. The Nebraska Supreme Court Case concluded in 2005 that the 

ranch could sue the groundwater pumpers. However, after 8 years of litigation, the parties settled 

out of court in December 2009. Water law in Nebraska may very likely have to be re-written 

because of the ramifications of this surface water vs. groundwater issue (Personal 

communication with Justin Lavene, Nebraska Attorney General’s Office). 
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Introduction 

One 0,£ the most ~ont.rove~sial issues in natural resources 
law IS whether Interests m water are property. In the 

western United States, water is typically viewed by appropria­
tors as a form of private property, while in the East it is not. In 
either case, the law is surprisingly unsettled , notwithstanding 
the unpor tan t consequences that follow, particularly under 
constitutional takings jurisprudence. 

Treating water as p roperty has significant implications fo r 
inves tment, conservation and environmental protection as 
well. Establishing secure property rights can foster steward­
ship and wise investment of labor and capital. By the same 
token, the absence of property ownership ca n result in a "trag­
edy of the commons," where a common resource is plundered 

as each selfish, yet economically rational, actor takes steps 
to promote self- in te rest with little regard for externalities 
that deplete the resource. On the other hand, public owner­
ship of water is deeply embedded in western legal traditions, 
in recognition that water is essential to all life and l)1ust be 
safeguarded to prevent depletion and ensure sa tisfaction of a 
broad range of public needs. 
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This brief essay considers whether interests ill surface 
water are property. Just over a year ago, in Spear T. Ranch v. 
Knaub,

2 
the Nebraska Supreme Court held "no;' but provided 

scant analysis in support of its conclusion, We assess both the 
nature of property and the nature of water, and then turn to 
the implications of treating water as property (or not) in Ne­
braska. These topics are the subject of a longer article in prog­
ress, which looks at water rights nationwide. 

I. What is Property and Why Do We Care? 

Property law helps create and safeguard stable relationships 
betv{een persons and things, allowing property owners to extract 
the greatest value from that relationship and to protect it against 
competing claims,) Characterizing a thing as property has sig­
nificant legal ramifications. First, it is essential for establishing 
a Fifth Amendment takings claim against the United States or 
an C?-l'roprialion claim under international i.nvestment trea-
ties.

4 

Characterization as property has many other important 
legal consequences. Take remedies, for example. Property rules 
are often enforced through injunctions, in contrast with tort or 
contract liabilities, which typically lead to monetary relief Classi­
fication as property may also be determinative of issues involving 
mortgaging, the creation of present and future interests, and spe­
cial treatment w1cler federal or state tax laws (like conservation 
easements, amortization) or like-kind exchanges). 

In spite of its importance, the concept of property is frus­
tratingly ambiguous. According to the Restatement (First) of 
the Law of Property, the term describes "legal relations be-, 
tween persons with respect to a thing." But of course, not all 
economic relationships give rise to property rights, and herein 
lies the rtIb, as they say. According to the Supreme Court, 
«only those economic advantages are 'rights' which have the 
law in back of them.,,' !n Klamath Irrigation District v. U.S., 
the federal claims cour t fram ed its struggle to define water 
rights as follows: 

Wltat is property? The deriva tion of the word is simple 
enough, arising from the Latin proprietas or "owner-
ship," in turn stem ming from proprius, meaning "own" or 
"proper." But, tI, is etymology reveals little. Philosophers 
such as Aristotle .. ,and Locke each, in tu rn , have debated 
the meaning of this term, as later did leg,alluminarics such 
as Blackstone, Mad ison and Holmes, .. 

Among the scholars and jurists cited by the co urt, surely 
Sir William Blackstone is the most familiar to property law 
aficionados. The American view of p rivate property in land 
has been indelibly shaped by Blackstone, who described it as 
"that sole and despotic dominion ... over the external things 
of the world, in total exclusion of the right of any other." 
Ironically, it is highly unlikely that landowners enjoyed unfet­
tered rights to real proper ty when this phrase was penned, 
and Blackstone himself expressed some misgivings about the 
notion of exclusive dominion. Regardless, the concept is still 
influential today and has taken on near-mythical proportions 
among property rights proponents. 

PAGE 6 WATER C URRENT SPRING 2007 



 

 

 

No doubt, exclusivity is a key feature of a property right; 
some have argued that it is in fa ct the key feature of property.' 
One way to break down the concept of property is to consider 
whether an interest in a thing enjoys the standard incidents 
of property ownership: the right to use (or not), the right to 
convey, and especially the right to exclude. Interests in water, 
as described below, afe neither exclusive nor freely conveyable. 
Although slich interes ts include usage, it is fo rbidden to not 
use water for speculative, aesthetic, or any other purpose. Yet. 
this begs the ques tion~if e..xclusivity or one of the other in­
ciden ts is lacking or severely diminished, are we dealing with 
something other than property? 
, Here is where the "bundle of sticks" metaphor may be 
useful. Though this conceptual tool has garnered its share of 
criticism, it has been employed by countless law professors 
to illustrate the nature of interests in property to first year 
students, and has become Dart of the "intellectual zeitgeist» . ., 
of Amen can property law. The bundle represents th e sum 
total of rights one can have with respect to a parcel of land. 
The sticks in the bundle can be disaggregated without defeat­
ing the characterization of the parcel as property. A reversion, 
a life estate, a remainder, and a fee simple determinable each 
represent but aile stick in the bundle of legally protected 
propcrty interes ts. Likewise, a right to exclude. to use, and to 
convey are each but one stick in the bundle. Collec tively, the 
various estates or} in the second example. the various inci­
dents, add up to the whole bundle: the fee simple absolute. 

What does the metaphor tell us about th ings other than 
land, specifically, watcr? For one thing, it il1ustrates that per­
haps public rights in navigation, fisheries, recreation or water 
quality can comprise one of the sticks in the bu ndle without 
completely eviscerating the notion that a private interest to 
use the water is indeed property. But if we remove the ex­
clusivity stick, which represents the very essence of property 
ownership, does the entire bundle fall apart, leaving us with 
a few scattered twigs, but not property? Conversely, are there 
still enough of the incidents or attributes of property left to 
justify treating the interest in water as property? In effect, th is 
exercise brings us back to square one, but at the same time it 
prompts us to take a closer look at water and the various in­
terests that are asserted in wate r. 

II. Water is a Unique Public Trust Resource 

There are at least two possible ways to unbundle the no­
tion of property in water. The fi rst is to consider whether 
water is a thing that is ever subject to ownership as a form of 
property. In other words, do water and relationships to water 
possess the essential characteristics of property: exclusivity, 
use, and transferability? Although this app,roach fosters stabil ­
ity in the rule of law, it is quite in flexible. As first year law 
studen ts learn, there are very few absolutes in the law. Yet, the 
Nebraska Supreme Court appears to have taken this path in 
the Spear T cases, described in Part III below. 

An alternative path is to review the casclaw that has ad­
dressed the issue in va rio us contexts and draw conclusions 
from those cases about the fundamental nature of water. 
Courts employ this method frequently, although they do not 
always articulate it as such. In International News Service v. 

Associated Press:
2 
for example, the Supreme Court character­

ized the news as "quasi-property" for purposes of a dispute 
between newspapers, but refused to recognize property rights 
against the general public. This contextual approach allows 
decision-makers to treat a thing or relationship as property in 
one circumstance but not necessarily others, and in doing so it 
promotes flexible, equitable results. 

Both alternatives require a close look at the elemental 
nature of water. Water is a unique resource. It is essential 
to all life. Its phys ical properties are unlike any other thing. 
There is no capacity for exclusive possession or use of water 
in a stream, a lake or even an irrigaLion ditch. It is constantly 
moving along the surface, seeping into the ground, evaporat­
ing into the air, and bei ng taken up by plants, fish and other 
aquatic species. Quantities are never entirely certain; d rought, 
precipitation, and even the practices of other users create ever­
changing circumstances. 

Accord ing to Professor Joseph Sax. who has written fre­
quently on the na ture of property rights, the uniq ueness of 
water as a legal concern is universally acknowledged: 

The roots of private property have never been deep enough 
to vest in water users a compensable right to diminish lakes 
and rivers or to destroy the marine life within them. Water 
is not like a pocket watch or a piece of furniture, which an 
owner may destroy with impunity. The rights of use in wa­
ter, however long standing} should never be confused with 

" more personal, more fully owned, property. 

In systems built on English comm on law} surface water is 
viewed as a type of "public trust" resource, where the sover­
eign retains rights and responsibilities to protect the resource 
for the public. The public t rust doctr ine traces its pedigree to 
Roman law. Because water is an essential resource upon which 
aU li fe depends, navigable waterways, tidal areas. shorelines 
and stream beds cannot be held exclusively in priva te hands. 
but are impressed with the jus p'lblicum, the public right. Al­
though the doctrine was adopted in the United Sta tes through 
the incorporation of English common law, there is "an as­
tonishingly universal regard for commllnal values in water 

" worldwide." A review of Asian, African , Islamic and Native 
American laws reveals rivulets of the public trust doctrine 
fl owing from all reaches of the basins of the world. " 

The public trust doctrine has enjoyed modern staying 
power in caselaw at both the federal and state level. In the 
eastern United States, it undergirds the law of "reasonable 
use," where riparian land owners have usufructuary rights to 
water that flows through or past their land, but may no t de­
plete the flow in a way that harms oth er riparians or interfercs 
with public access. In the West, the doctrine is embodied in 
provisions that give authority to tbe state to administer appro­
priative systems and ensure beneficial use of water resources. 
The public trust, however. has rarely acted a significant curb 
on private appropriators ' rights to water. In a marked devia­
tion from this trend, the Supreme Court of California im­
posed it in National ALldLibon Society v. SLiperior CoLi rt (the 
Mono Lake case): 

The state as sovereign re tains continuing supervisory 
control over its navigable waters and the lands beneatil those 

(continued on page 16) 
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waters. This principle, fundamental to the concept of the pub­
lic trust, applies to rights in flowing waters as well as to rights 
in tidelands and lakeshorcs; it prevents any party from acquir­
ing a vested right to appropriate water in ~ manner harmful to 
the interests protected by the public trust. 6 

The Mono Lake decision is frequently cited by courts all 
across the nation, but it has had relatively little on-the-ground 
impact on the exploitation of water resources outside of Cali­
fornia and a handful of other jurisdictions. Even so, the public 
trust doctrine is expressed in western legislation and caselaw 
through constraints on the use and conveyance of water, both 
of which are heavily regulated. 

II I. The Nature of Water Rights in Nebraska 

Over-appropr iation has become an almost insurmount­
able problem throughout Nebraska and in many watersheds 
of the West. This is hardly surprising. Prior appropriation 
arose during the late 1800s as a way to maximize use and pro­
mote settlement and economic development, and in fact it did 
just that, with little rega rd fo r the long-term sustainability of 
the resource or the communities- ecological and human-

17 

that rely on it. 
The prior appropriation regime, often described as (( first 

in time, first in right," is an expedient means of determining 
who gets water, how much she gets and when. The N ebraska 
Supreme Court has described this system of distributing water 
according to appropriators' respective prio rities as ((undoubt­
edly enacted in furtherance of a wise public policy to afford 
an economical and speedy remedy to those whose rights are 
wrongfully disregarded by others, as well as to prevent waste, 
and to avoid unseemly controversies that may occur where 
many persons are entitled to share in a limited supply of pub-

" lie water for the purposes of irrigation." 
In the West, private interests in water usc are typically 

ensconced in state constitutions. The Colorado constitution, 
for example, provides that "the right to divert the unappropri­
ated waters of any natural stream to beneficial uses shall never 

" be denied." Yet another provision specifies that water is «the 
property of the state, and the same is dedicated to the use of 

. 20 
the people of the state, subject to appropriatiofT ... " Courts 
have held that these provisions crea te compensable property 

21 
rights to use water. 

Nebraska's constitution is similar, with an important dis­
tinction. It fi rst provides that the use of waler is dedicated to 
the people of the state, and goes on to proclaim: "The right 
to divert unappropriated waters of every natural stream for 
beneficial use shall never be d enied except wi,en such denial is 
demanded by the public ifl terest."HThis language has been con­
strued by the Nebraska Supreme Court as allowing the leg-

2J 
islature to define the "public interest." Accordingly, statutes 
allow only beneficial use, require permits, forbid waste, and 

" prohibit non-use through forfeiture provisions. The legisla-
ture has also restricted transfers between domesti~, industrial, 
and agricultura l preference categories, and imposed strict re­
quirements on transfers within each category to prevent harm 

to other appropriators.
25 

More recently, the state has taken 
strides toward sustainable , integrated management of surface 
and groundwater resources through the enactment and imple­
mentation ofLB 962 and other measures,i!6 some of which 
might not have been possible if private interests in water were 
viewed as inviolate property rights. 

In its 2005 opinion in Spear T Ranch v. Knallb, the Ne­
braska Supreme Court summed up these provisions to con­
clude that " [a] right to appropriate surface water ... is not an 
ownership of property."H As unequivocal as this sounds, the 
court tempered its statement in the next line: "Instead, the 
water is viewed as a public want and the appropriation is a 
right to use the water.,,!8 O ne might view this as a distinction 
without a difference, because rights to water have always been 
recognized as usufructuary- a right to use but not outright 

29 
ownership in the corpus o f the water ill situ. Given the usu-
fru ctuary nature of water rights, appropriators' expectations 

. . ~ 
of excluslve enjoyment are far less than those of landowners. 

The distinction between ownership of water and~e 

right to use water, however, made a tremendous difference to 
the Spear T plaintiff, a surface water appropriator harmed by 
groundwater pumping. The court rejected Spear T's attempt 
to protect its "property" under a theory of conversion (an act 
of dominion wrongfully asserted over another's property), 
and left Spear T to tort remedies." Likewise, Spear T 's claim 
against the Department o f Natural Resources for a taking of 

32 
property under the Nebraska Constitution was dismissed. 

Curiously, the court cited only groundwater- related prec­
edent in holding that Spear T had no property inte rest in its 

31 
surface water. In Nebraska, grOtmdwater is not subject to pri-
vate ownershWi rather, it is owned by the state for the benefit 
of the public._ Indeed, " Nebraska law has never considered 
ground water to be a market item freely transferable for value 

• • )/3S 
among pnvate parties. 

Previous surface wate r cases had concluded just the op­
posite: that appropriators who complied with statutory7C 
requirements did in fact possess vested property rights. In 
1952, CityofSco ttsblllffv. Winters Creek Canal Co. invalidated 
an ordinance that deemed open canals to be public nuisances 

37 
and requi red owners to fill them or construct water pipes. 
The court found that the ordinance was an arbitrary exercise 
of the police power, and opined in dicta that it would resul t in 
"confiscation of the company's proRerty without due process 
or payment of just compensation." 

The issue was addressed directl }' in Enterprise rrrigntioll 
Dist. v. Willis." There, the court held that the 1895 Irrigation 
Act, which limited appropriations to three acre-feet per acre, 
was not intended to apply retroactively. It conceded that the 
state may control the distribution of water to ensure beneficial 
lise and guard against waste by vi rtue of its police power, but 
concluded that the statutory limitation could not be applied 
to an appropriation that vested prior to enactment. "That an 
appropriator of public water, who has complied with exist­
ing statutory requirements, obtains a vested pro pert}' ritiht 
has been announced by this court on many occasions." The 
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court conti nued that the state's police power had never been 
expanded so far as to allow the legislature "to destroy vested 
righ ts in private property when such rights are being exercised 
and such property is being employed in the useful and in no­
wise harmful production of wealth" unless use of the property 
is ((shown to be inimical to public health or morals or to the .. 
general welfare." 

Perhaps Spear T evidences an evolution in the law to re­
flect m odern social values, or perhaps the opinion is simply a 
more reasoned application of the long-standing notion that 
water is a «public want." VVhether an emerging trend in the law 
is a deviation or merely a reflection of background principles 
of property law is an issue often raised in regulatory taki ngs 
cases. State law takings jurisprudence typica Ll y follows Su­
preme Court precedent under the U.S. Constitution, where a 
governmental r~gulation t.hat goes "too far" in impacti~p pri­
vate property W ill be conSIdered a compensable taking. Once 
a property right is found to have been affected, courts employ 
a fact -based balancing approach that considers the effects o f 
the regulation on reasonable investment-backed expectations 
and the character of government action.") ]n rare cases where 
a regulatory action causes a physical invasion of the property 
or denies aU economically beneficial use, however, the balanc­
ing test is not applied; rather, a per se taking will be fo und.

44 

That is, compensation must be paid unless the interest in 
question was already limited by a background principle of law 
that inheres in the claimant's title.

45 

Although background principles are generally found in 
state property law, when it comes to water, principles of feder­
allaw can also impose an inherent limitation on the claima.nt's 
interest. In U.S. v. Rands, the Supreme Court co ncluded that 
landowners adjacent to the Columbia River had no property 
rights as against the United States in any interests subject to 
the naviga tional ser vitude, including the fl ow of the water in 
the river, access to the water, and other values attributable to 
proximity to water: "these rights and values are not assertable 
against the superior rights of the United States, [and ] are not 
property within the meaning of the Fifth Am endment .. .')46 

Conversely, in Tulare Lake v. U.S., the federal claims court 
awarded irrigators some $20 million when the Bureau of 
Reclamatio n curtailed contract allowances to provide flow for 
endangered species.

47 
The court concluded that the plaintiffs 

had vested property rights by virtue of their contracts and 
California water law. Although there was "no dispute that [the 
supplier's ] permits, and in turn plaintiffs' contract rights, are 
subject to the doctrines of reasonable use and public trust 
and to the tenets of state nuisance law;' the court concluded 
that only the state Water Resources Control Board co uld 
modify the permit terms to reflect chan ging needs.

48 
Because 

the Board had not done so during the period in question, the 
court decl ined: the laws "require a complex balancing of inter­
ests ... and an exercise of discretion for which this court is not 
suited and with which it is not charged.,,49 

The sa me court reached the opposite conclusion a few 
years later in a case arising in Oregon, Klamath Irrigation Dis­
trict v. 

'" U.S. There, summary judgment was granted to the 

United States on the grounds that any interes t the irrigators 
had in Reclamation water was contractual and not property. 
The court explicitly criticized the Tulare opinion for failing to 
assess the underlying natUIe of the interest in question to dis­
cern whether the plaint iffs in fact possessed property rights: 
«Tulare appears to be wrong on some cOllnts, incomplete in 
others and, distinguishable. at aU events.',51 

Reluctant to delve into the nuances of the reasonable use 
and public trust doctrines, [in Tu lare.] the Court of Federal 
Claims seized on [the Board's previous decision to grant the 
permit] . .. as the conclusive definiti on of the water rights .. 
. In essence, the court decided that an appropriator is legaUy 
en titled to engage in (and has property rights to) any conduct 
that is authorized by its water rights permit or license. This in­
terpretation oversimplifies- and therefo re misapprehends­
the nature of California water rights.

52 

Notably, the public trust doctrine is an inherent limitation 
on interests in water, the exercise of which is no t a taking. 53 

Tn California, at least, the public trust doctrine forms a fun­
damental component of the water rights system. One distinc­
tion between California and Nebraska water law, however, 
is that the California code has been construed as providing 
the Board with continuing jurisdiction over water permits.

54 

Although the Nebraska Department of Natural Resources has 
no parallel authority, it must remain vigilan t against forfeiture 
or waste and scrutinize new appropriations and transfers to 
ensure that the public interes t is sa tisfi ed. 

Conclusion 

What of the Nebraska Supreme Cour t's bold stance that 
" [a] right to appropriate surface water ... is not an ownership 
of property?" It appears legally defensible, at least as between 
an appropriator and the state) on either of two grounds: (l ) 
interests in water are not property at aU when asserted against 
the state) acting to protect the public trust, or (2) interests in 
water are only quasi-property, restricted by inherent public 
trust reguirements and the innate phys ical limitations of 
water. Arguably, the second rationale also justifies the dis­
missal of Spear T's property-based claims against ground­
water pumpers, although th is result seems less convincing. 
The court's sweeping conclusion is most difficult to justify 
as applied to disputes between individual surface water ap­
propriators. An appropriator's right to lise surface water vis a 
vis other appropriators is the very essence of the prior appro­
priation system, and the strongest stick in the appropriator)s 
bundle of rights. In order fo r appropriators to execute water 
transfers, engage in water banking, conserve instream flows, 
or engage in the myriad of conventional beneficial uses, a clear 
characterization of what (if any) incidents of property inhere 
in a water right must be delineated in law and interpreted 
consistently by the courts. Moreover, adequate remedies for 
real world disputes between users must be avai lable to water 
rights holders in order for the prior appropriation system to 
fu nction and to evolve in a fashion that promotes both stabil­
ity and the full range of values associated with water. 

(con tin lied on page 18) 
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Endangered Species Act, and the Fifth Amendment, 32 Envtl. L. 55 1, 
571 (2002) . 

" 

PAGE 18 WATER CURRENT SPRING 2007 



 

 

APPENDIX  H 

 

 

Governors letter (2003) to Judge Craig Manson and the Honorable John Woodley, Jr. 

regarding an alternative flow scenario for Gavins Point Dam releases within the context of 

litigation over the USACE Master Manual. Essentially, this is the default flow regime 

agreed to in the December 2003 Amendment to the 2000 Biological Opinion for the Master 

Manual in the event that the USACE, USFWS, states, and other stakeholders can not come 

up with a better flow regime to start with. During 2005, after consulting with the USACE 

and USFWS, the U.S. Institute for Environmental Conflict Resolution (USIECR) 

contracted with a collaborative decision-making and conflict resolution firm (CDR 

Associates in Boulder Colorado) to bring stakeholders together and attempt to formulate 

an alternative to the default flow regime. 

 

 

 



 

 

 

Judge Craig Manson 
Assistant Secretary of the Interior 
1849 C StNW ' 
Washington, DC 20240 

Honorable John Paul Woodley, Jr. 

December 2, 2003 

Assistant Secretary of the Army (Civil Works) 
108 Army Pentagon Rm 3E446 
Washington, DC 20310-0108 

Dear Assistant Secretary Manson and Assistant Secretary Woodley: 

We are writing concerning the Missouri River and the ongoing stalemate in moving forward with 
changes to the Master Manual. We are hopeful that the United States·Army Corps of Engineers 
and the United States Fish & Wildlife Service are on the brink of making final decisions and that 
the revision process will be completed by 2004. It is in the spirit offacilitating those final . 
decisions that we write, 

We an~ offering a proposal that has the support ofthe nndersigned Missouri River BiI;in States, 
representing both the Upper and Lower Basin: Thesubmissiim anhis proposal does not . 
constitute a waiver of rights by any of the States nor does it constitute a river basin compact or 
equitable apportionment ofthe waters of the Missouri River Basin among the States. The 
proposal is provided for the sole pUrpose of assisting the federal agencies in the ongoing . 
consultation related to the Corps of Engineers revision of the Ma.ster Manual: Accordingly, 
.pleaseinclude this proposal in the administrative record ofthe ongoing consultation. 

The ptoposalcontains elements of the Corps of Engineers currenf proposed action, the Missouri 
River Basin Association recommendations from 1999 and. an alterative flaw Sc.enario for Gavins 
Point releases for consideration as an entire package bYlhe Federal agcmcies. It is out hope that 
the FWS . and CorPs of Engineers would I)tilize this alternative as part of the ongoing Section 7 
consultation process if, and only if, the Service finds that the proposedacliOlldescribed in the· 
Corps Biological Assessment dated November 17,2003, pbses jeopardy to-the listed species .. 



 

 

 

Craig Manson and John Paul Woodley, Jr. 
December 2, 2003 
Page 2 

The proposal contains six elements: 

I) 

2) 

3) 

4) 

5) 

6) 

Flow modification from c];lrrentoperations at Gavins Point (see attachment and 
discussion below) and Ft. Peck Tests (see MRBA recommendations November 
19, 1999; see Biological Assessment Section IILC.2.c.4); 
Drought conservation measures consistent with the level proposed by MRBA (see 
attachment); 
Adaptive management framework - including an acknowledgement that this 
proposal is the first increment (see dis.cussion below; see Biological Assessment . . 

Section II.A. p. 4, Section IIl.C.l.b. Intrasystem Unbalancing); . . 
Comprehensive monitoring and study (see MRBA recommendations November 
19,1999; see Biological Assessment Section m.C.2.a-b); 
Habitat modification, creation and restoration - including mitigation of adverse 
economic impacts (see Biological Assessment Section IIl.C.2.c.2-3); and 
Stakeholder involvement - Missouri River Recovery Implementation Committee 
(see MRBA recomme.ndations November 19, 1999; see Biological Assessment 
Section II.B.; this committee should also advisethe Corps of Engineers on 
Intrasystem Unbalancing.) 

Most of these eieUlents have been discussed previously and have significlll1twidespread support 
throughout the Basin. The new aspect in the proposal is the proposed flow changes at Gavins 
Point Our discussion will focus on this aspect. We want to stress that proposed flowchariges 
out of Gavins Point would only beconducted if modeling by the Corps of Engineers . 
demonstrates the water neutral nature compared to the previously agreed MRBA conservation 
levels ofthi.s proposal, excluding periods of flood pool. evacuation. 

\ 

I 
I 

Potential flow changes below Gavins Point have been a point of major controversy for years. 
When the 'states, through the Missouri River Basin Association, provided drought conservation 
and habitat imp!pvement recommendations in November 1999, they specifically suggested that 
flow changes at Gavins Point not be implemented until additional monitoring and study could be 
carried out. The Service, in its November 2000 Biological Opinion concluded otherwise; i.e. 
they COncluded that flow changes are needed immediately. UnfortunateJy, for many Mils, the 
changes proposed by the Service are not l\cceptable. The magnitude of the spring rise and the .\. 
level ofthelowsumrner flows are not acceptable to some of us with regard to the significant 
adverse economic impact and abrogation of Congressionaliy authorized project purposes. \. 



 

 

 

Craig Manson and John Paul Woodley, Jr. 
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Page 3 

In an effort to fashion afiowpattem that might achieve a higher level of acceptability, 
SouthPakota Govemor MikeRoundshosted a Missouri River summlfon September 24,2003. 
Several Basin Gowmors, tribal representatives, other stakeholders and agency representatives 
attended the summit. At the summit South Dakota presented a compromise proposal for . 
consideration. Their proposal attempted to meet not only the biological objectives expressed by 
the. Service, but <\lso address conoems expressed by the various interests in the· Basin. 

Following the summit, a group oftechnical staff worked to further refine the proposal, Nebraska. 
·representatives also me/with interestsupsfream and downs\ream on the river. From that 
tecliilical work and those disc\js.sions came a retmed flow change proposal put f~f,th by 
Nebraska. The refmed flow change proposal is attached for your consideration. In general, the 
proposed flow changes iri.dudetwo spring habitat flow enhancements that mimic the I1atural 
hydro graph but without adversely impacting the Congressionally authorized purposes of flood 
control and navigation. The §hapeofthe flow enhaI1cements alsoptovides the steady or rising 
water levels critical to· the spawn of recreational fish aIid prey-fisilTilfue\lpstream reservOIr&" 
The proposed flow changes also include a lower summer flow than currently provide.d but with 
flow targets that provide some assurance that the powerplantsalongthe river below the 
reservoirs can maintain operations critical to the economies of the basin states. 

In addition, we want to strongly emphasize that within the adaptive management framework, this 
proposal is the first increment in the efforts to address the needs of endangered. and threatened 
species and achieve Testoration ofthe health of the river while maintaining the economic 
viability of the Congressionally authorized purposes. We believe that the time frame included in 
the previous proposal of the MRBA in February 2002 (continue for three. cycles of higher 
springtime flows, or approximately ten years after which time the federal agencies and members 
of a multi-stakeholder group will determine whether to continue or modify the new release 
schedule.) is an appropriate length of time to study and gauge the effectiveness of the proposed 
flowohanges. Four years have passed since the MRBA made its initial recommendations to the 
Corps. Had.some or all of these recommendations been implemented much could have been . 
done and much would have been learned. We have squandered opportunities in the past; we 
believe strongly that nqw is the time to make reasonable and prudent changes and move forward. 
We need to learn what does or does not benefit the endangered speCies and involve the affected 
stakeholders (state agencies, tribes and federal agencies) in evaluating what next steps would 
give the greatest benefit to recovery ofthe species .. 

We aU recognize that GavlnsPoint flows are only asmaHpart of the picture. Comprehensive 
monitoring, adaptive management, stakeholder involvement, habitat restoration and mitigation of 
impacts, and drought conservation measures are undoubtedly of equal or more importance. We 
belie.ve these measures mus! all be included as part of a final decision package. 
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We appreciate the hard work of all that have worked for many years on these difficult issues. 
Please don't hesitate to contact us if we Can be of additional assistance. 

SiI'lCCl"clY. 

/111: 11':"~' <.·c .. "~"' ••• ".~'.' .... . '" :. ", ,", , - ," .,' . '/ , . 
'. - .;,' : ........ : ...... ,. :"'.: .... " -.: .. 

. . 

Govemor 
State of South Dakota 

J74h-~ 
~No:th~ 

~ 
Govemor 
Stl\te of Montana 

cc: Thomil.8 Sansonetti 
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Flow Modifications and Drought Conservation Measures 
Proposal of December 2003 

Proposed Flow Modifications at Gavins Point 

The proposed changes are intended to be included in the initial phase of an adaptive managemer 
program that will also include monitoring, mitigation and habitat restoration. The proposal 
segregates flow into three categories: high (upper l13 rd ), median (middle 1I3,d) and low 
(lower 1/3,d). The proposal addresses flow changesin four time steps: pre-spring, spring, 
summer, fall and winter. 

PrecSpring FIQW Period 

Theproposedchahges in the pre~spring period are the same for high, median and low flow 
levels. The proposed changes from current operations and Corps proposed action in November 
2003 Biological Assessment are: 

• Start the navigation season one week eadier when possible, 
• When deteiniined beneficial and having stored water for this purpose, provide a channel 

conditioning flow of 31 ,000 cfs for the first week of the navigation season. 
• Full service navigation flows until April 14th followed by intermediate or minimum 

service flows. . ' 

The changesattemptto: (1) [ulfin the Miss0uri River commercial navigators need for water earl: 
in the season, (2) help SCOhlr the channel and ease the transition from winter to navigation flows, 
(3) provide a plains snow type of increase in flow (15,000 cfs increase), and (4) provide stable OJ 

slightly rising reservoir levels during spawning periods of recreationaUisheries; 

Spring Flow Period 

The changes in the spring flow period vary depending on the flow level. 

In high flow periods, the Corps is operating the system for flood control and no flow changes are 
proposed. The proposal does recommend that the Corps' manage evacuation of water to create 
sandbars and generate downstream recreation opportunities while maintaining flood control. 

In low flow periods, there is no proposed change except that the Corps would operate at 
minimum service levels throughout the spring flow period. 

The proposal does. provide .for spring species enhance~ent flow by means of an increase in flow 
releases from GavmsPoint during median flow level. In one ·of every three years (in other word~ 
increased flow during mediljn years) releases from Gavins Point will incorporate a spring species 
enhancement flow. . 
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Specific proposed changes from current operations and Corps proposed action in November 
2003 Biological Assessment in flow releases from Gavins Point during the median flow level in 
the spring period are: 

• Spring species flow increase of 1 '6,000 cfs to 40,000 cfs fr~in approximately 24,000 cIs 
beginningaroimd May 7 and lasting for 14 days followed by full service + 5000 cfs flows 
for approximately 30 days. 

The changes should not increase the risk of flooding to farm fields south of the Platte River from 
the risk posed by current operations or.the changes proposed in the Corps Biological 
Assessment. The duration of the period of increased flows is 14 days, which is the length of time 
recommenqed by the Fish & Wildlife Service. The primary benefit of a spring species flow 
inqrease of 16,000 ofs is a spawning cue to endangered and native fish. The overall flow 
increase of 16,000 cfs is comparable in the scope of change (spawlling cue) to the 17,500 cfs 
flo~ increase recommended by the Fish & Wildlife Service. It should provide secondary 
benefits of maintaining low sandbars and wetting. some backwaters and side channels. . 

Combined together, the pre~spring flow increase mimics the plains snow runoff flows ofthe 
average natural hydro graph and the spring species enhancement flow increase mimics a 
mountain snow type of flowincrease. The proposal provides a flow pattern that follows the 
changes in flow seen in an average natural hydro graph during the spring native fish spawning 
season. 

Summer Flow Period 

The changes in the summer flow period vary depending on the flow level, 

In high flow periods, the Corps is operating the system for flood control and no flow changes are 
proposed. The proposal does recommend that the Corps manage evacuation of water to cre<!,te 
sandbars and generate downstream recreation opportunities while maintaining flood controL 

In low flow periods, because of the low tributary inflows during low flowyears, the summer 
habitat flow will be held to flow targets at what is now considered minimum service during July 
and August. ::: ': 

The proposal does provide for summer species enhancement flow by means of a decrease in flow 
releases from Gavins Point during median flow leveL 

Specific proposed changes from current operations and Corps proposed action in November 
2003 Biological Assessment in flow releases from Gavins Point during the median flow level in 
the summer period are: . 

• Median flow years - between July 15th and August 15 th
• releases will be targeted for 

25,000 cfs out of Gavins Point They may be adjusted to j11eet summer thermal power 
flow targets of25,000 cfs at Omaha and 31,000 cfs at Nebraska City. 
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• Return to full navigation by stair stepping increases to intermediate service then to full 
servlce 

The reduction from full navigation service will increase the amount.of shallow water habitat. 
When releases are returned to the full service navigation target starting on Angust 15 th

, recreatio 
on the lower river should benefit because of increased sandbar and shoreline exposure. The 

. water saved can then be released later in the fall or winter when it can be used.to build and 
maintain sandbars above Ponca, Nebraska. When intermediate flows are called for by the 
navigation curves, going to minimum service in)uly and August saves water. . That water tan 
then be released later in the winter.as an extension. to the navigation season. 

! " 
,I FallfWinter Release Period 

, ; The proposed changes in the fall/winter period are the same for high, median aml)ow flow 
levels. The proposed changes from current operations and Corps proposed action in 
November 2003 Biological Assessment are: 

• Keep the level of service at full setvice through the end of the season. 
• Use previously saved water arid/or evacuation water from the flood control zone to do 

one or more of the following: 
~ Increase the navigation season length by 10 days. 
~ Increase winter flows by ;3,000 cfs to benefit hydropower generationdnring 

second highest peak demand period. 
~ Begin the navigation season one week early. 

• When possible, manage flood evacnation water to benefit downstream recreation and 
sandbar building. '" 

• When the system storage level falls to a low level the navigation season will be shorteiH 
according to the cnrves. I . 

The increase in winter flows provides an increase in power production to offset the lost 
production during the summer thirty-day low flow. The increase in winter flows also provides 
benefit to mUriicipal water supplies in Kansas City, Kansas and Kansas City, MissourI. 

Figure 1 shows an idealized hydro graph for the medianperiods - the middle 1/3. 
Figure 2 shows an idealized hydro graph for the high flow periods - the upper 1/3. 
Figure 3 shows idealized hydro graphs for the low flow period - the lower 113. 

Proposed Flow Drought Conservation Methods 

The proposed changes also include the drought conserVation measUres modeled by the' Corps 0 

Engineers as BBADYl. The level of drought conservation achieved by BBADY1, although 
accomplished using different criteria, is the same as the leyel of conservation recommended by 
MRBA in its November 19, 1999 reCOrrirriendations. Specifically, if system storage on March 
is greater than 54.5 MAP, full service navigation flows will be provided; if system storage on 
March 15 is 49 MAF or less, minimum navigation service (6,000 cfs less than full service will 
provided; if system storage is between 49 and 54.5 MAF, the service level will be prorated 
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between full service and minimum service. If the July 1 system storage is greater that 59 MAP, 
full service navigation flows will/be provided; if the July 1 system storage is 55 MAP or less, 
minimum navigation service will be provided; if the July 1 system storage is between 55 MAF 
and 59 MAF, the service level will be prorated bl'tween full servi<;,? and minimum service. In 
addition, if the July 1 system storage is greater than 51.5sMAF, a full eight month navigation 
season will be provided; ifthe July 1 system storag~ is 42 MAP or less, the navigation season 
will be shortened to six months; if the July 1 system storage is between 42 and 51.5 MAP, the 
length of the season will be prorated between six and eight months. Finally, if the March 15· 
system storage is less than 31 MAP there will be no navigation support that year, however, 
mi,nimum flows of 12,000 ds in the winter, 9,000 cfs in the spring .and fall, and 18,000 cfs in the 
summer will be provided in these non-navigation years. 

The proposed flow changes out of Gavins Point would only be conducted if modeling by the. 
Corps of Engineers demonstrates the water neutral nature compared to the previously agreed 
MRBA conservation levels of this proposal, excluding periods of flood pool evacuation. 
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Figure 2 
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Source: U.S: .Fish and Wildlife Service, 2003 Amendment to the Biological Opinion on the Operation of 
. the. Missouri River Main Stem Reservoir System, Operation and Maintenance of the Missouri River Bank 
Stabilization and Navigation Project, and Operation of the Kansas Reservoir System. Dated December 

16,2003. 

VII. Flow Modification.' 

Gavins Point dowllstream 

Biological Needs 
The Service has determined rl)storation of a normalized river hydrograph below Gavins 
Point Dam is still necessary to avoid jeopardizing the contipued existence of the pallid 
sturgeon. Several biologically relevant features are needed.in the reach. Flows to cue 
spawning that are sufficiently high for an adequate duration and flows that provide for 
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connection of low-lying lands adjacent to the channel. Inundation oflow-Iying lands is 
important processes for pallid sturgeon survival. This provides organic material and 
redistribution to produce forage for rearing fish .at a time synclironized with the presence 
oflarval and juvenile fish; Flows that are sufficiently low to provide for shallow water 
habitat as rearing refugia and foraging areas' for larval, juvenile, and adult pallid sturgeon 
are also necessary. 

1. Flows below Gavins Point Dam 
To meet the biological needs for the pallid sturgeon, the Service finds that the Corps shall 
no later than the 2004 annual operation (which will begin in March,.2004): 

a) ensure that the Final Environmental Impact Statement and subsequent Master 
Manual is changed to ensure the long tenu 'Capability to Proyidea summer 
habitat flow of no greater than 25. Kcfs· beginning no later than July I, 2004 
lasting for 1\ minimum of30 days at its lowest point. To suhseque,J1.tJy raise 
flows from this target the Corps must demonstrate tangibleimpacts"io other 
project purposes. The CorpsshaU rarnpdown to the habitat flow over a 
minimum of 7 days. Once the Corps begins to ramp. up to meet !;lew service 
levels, s\)chramping will be .gradual over no less than 7 days. As shallow 

. water habitat is developed, through recenglleering of the channel below Sioux 
City to St. Louis, the level· of the habitat flow may be ip.creased proportionally 
to optimize the habitat suitability, based On adaptive management and 
monitoring, This element may be subsequently moditJed or superceded by the 
flow options developed uhder other sections of elements (and II of this 
opinion. 

b) in any year that the DroughtConservatiou Plan results ina shortening of the 
navigation season, the CorpsshaU ensure that the period onime iliat the 
navigation is. susp~nded shall occur during the low SU[ll111er flow period 
previously'described for the pallid sturgeon. When.approximately 1,200 acres 
of new shallow water habitat has been made available above that which 
currently exists between Sioux Citya!;ld. Omaha (approximately the amount 
that would be developed throughflow management) lheCo.rjJs, in consultation 
with the'Service,maymodify flows to take advantage of that habitat and more 
fully meet project purposes, . 

c) . the Corps shall. ensure that the Master Manual and the cOlTesponding NEP A 
docuinent provide the latitude for the even(ualimplementation of a spring rise 
andsurrtmer low flow Drat least a.magnjtude identified in the Draft 
Envirorirnental Im,pact Statement (U$ACE, 2Q01) as. alternative GP2021. A 
variation that was not part of this.lIlternative was the bimodal nature of the 
naturalized river hydrology that will need to be evaluated. 

d) Within thefrrst 2 years; as the information is av.ailable to establish an 
acceptable flow management pla!;l identified in I.A..l.d, the Corps shall, if 
hydrologic conditions are suitable, initiate an experitne!;ltal spring pulse to . . . '. 
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. assist and inform the process for establishing the long-term flow plan. Such a 
pulse shall be developed collaboratively, in collaboration with the Service and 
the USGS as well as with Tribes, States, and stakeholders 

e) The Corps sl}all enSUf<'l that within 2 years, ba.sed on the results ofthe adaptive 
management and feasibilityprocesses outlined below, a flow. management 

. plan will be implemented {o provide a fl.l.ring rise and summer low flow which 
will provide for the life hLstory needs of the pallid sturgeon. This long-tenn 
flow regime must address, based on the best ilVailab[e-information, spawning, 
rearing, mamzailonof floodplain cOilnectivity, forage production and 
shallow water habitat. Thelong-tenn flow regime shall be reflective of the 
normalizedtiver hydrology in order to 'be responsive .to dry, intermediate, and 
wet conditions" . 

f)' lfthe Corps, vilih;h~ revie~andapprbva1 of the Service ,is u~able to 
determine 11 $uitable flpwmanagement Pilln f\1atincorporates the life history' 
heeds oithe pallid stutgeonoverall relevant flow frequencies within 2 years 
the Corps shall operate In the following manner in the operating yellr that 
begins on MarchI, 2006. This initialstartirlg pomt shall be subject to aoomil 
reviewand·modification based on data collected and evaluated under the 
adaptive mimagement program. This Msmnes a median hydrQclimatic 
corid,itions in the basin based on system storage, past precipitation, and 
prpjections of,future pr,ecipitlitionbased on historical probabilities: . 

1. During the winter release of2006, the Corps shall minimize the 
releases from Oavins Point Darn to.16 Kcfs or less. 

ii. . BegimIing on or about March 15, 2006, the Corps shall provide for an 
.early spring pulse ofatleast 31Kcfs which willhi.st atleast 7 days at 
the peak. Such a rise will 'have an ascendinglimbof.approximatelyl 
days and a,Mseending limb of approximately 7 days. After the pulse 
the Corps 'Will reduce flows to the minimum am()unt possible while 
still maintaining project purposes. 

iii. BegimIing on or about May I, Z006 but not later than. May 15,2006 
'." the Corps shall provide a s.econd spring pulse release that will be no 

less than 16 Kcfs,.;lddedto the existingfiow (i.e.ifthe flow on May I 
is 24Xcfs the pulse would be 40 Kefs). This pulse will last for a 
minimum of 14 days at its peak. The ascending limb of this pulse will 
not be less than 7 days but no longer than iO.The descending Iimb.of. 
this pulse will be no less than 7 days biJtmay extend for longer as 
project purposes demand .. 

IV. BegimIingon or about June 15, 2006 but.no later than J\lly 1, 2006 the 
Corps shaUbegin reducip.g flows to provide a minimum 30 day 
summerlow flow release of no greater than 25 . .Kcfs. Once the low 
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Justification 

flow period has been achieved, the Corps may increase flows the 
minimum amouni necessary to achieve project purposes by September 
1,2006. 

v; . If the operating year starting on Marchi, 2006 is other than a median 
year, the Corps shall proportionally modify the. flQw regime either up 
or dpwn depending on ifrunoffis projected to be in the upper quartile' . 
water ycardefinition or the lower quartlle, and within the bounds of 

\-.' health and human safety for thewe1(terperiod. Summer low flows 
mlist alwaysb.e no greater 25Kcfs and may extend for longer periods 
of time qcp¢udingori hydrology. 

vi. Wherithena'vigatibn seilllonis shortened through implementing the 
drought conservation proflram, the Carps shall coordinate that period 
afnon-navigation (With the .summer habitat flow described:w. this 
seCtio~) to maxin)ize benefits to pallid stUtgeon, 

Based on the effects described in the Ettectsofthe Action it is the opinion of the Service 
thatthe .floWregime eleii1en!$clescribed here will provicle ~uitable spawn.\n~ cues~_f .. 

• enou~h freguencyforpallid stur~eon to ex}?loitthe entire teach Ol'the Missouri Rivet 
from Gavins Point Da111 .to the corifluence with the Mississippi River. By providing. 
flows that !Ire suffiCiently high in the spring, connectivity to low-lying lands will be 
enhancedthereby providing additional production and input ofiititrients and forage items 
for YOY fish at a time needed to enhance survival through the first year. Habitat flows 
will sub.sequently·provide lowveiocity refugia habitat, enhanced incchannelproductivity 
and provide-for the spatial and temporal concentration of forage and prey items to areas' 
where YOY arid ·adult fish can exploit the prey base. 

Fort Peck flow enhancements 

Biological needs 
The pallid sturg~onthat occur in the reach oflhe rivet below Fort Peck Lake require a 
spawrllllg cue of suitable l,llagnitutte, duration, timing and temperature to complete tbis 
life histoty element. Water tempenituie and flows are a controlling factor in this reach 
both.for the spawning cue and over summer temperatures. Water temperature is an 
esseritial element of spawniugcties for fish. Additionally; if'the water temperatures 
dramatically diopaiterspaWning it affects larval pallid sturgeon development as well as 
suppressing production aild silstainability offo~age throughout thesummet. Low water 
temperatures may even induce mortality in young pallid sturgeon. . 

. , 

1. Flow Enhancement below Fort Peck Dam 
To me.et the biological needs for the pallid sturge;il the Serivce frods that the Corps shall 
no later than .the 2004 annual operation, which will begin in Mar?b, 2004: 
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Memorandum from Sandi Zellmer (2006), University of Nebraska Law College, to Jessica 

Harder regarding Nebraska Instream Flow Legislation on 10/02/06. The purpose of this 

legal review was to provide information on Nebraska’s instream flow law for members of 

the Nebraska Unicameral during the 2007 Legislative Session. 

 

 

 

 

 

 

 

 

 



 

 

 

To: Jessica Harder 
From: Sandi Zellmer] 
Date: 10/212006 

Memorandum 

Re: Nebraska Unicameral Memo on Instream Flow Legislation 

Introduction 

In the west, state law historically considered water left in the stream to be wasted. 

Western states, which rely heavily on diversions to meet their water needs, have 

encouraged full appropri ation ofrivers and streams. In many cases, however, diversions 

have resulted in the depletion of stream flow reliant ecosystems and adversely affected 

fi sh, wildlife, recreation and river navigation. 

Today, protective instream flow legislation has been implemented in many states 

across the nation 2 Without protection, " [ s jalmon popUlations were crashing, riparian 

habitat was being lost, and ... legendary rivers li ke the Rio Grande had become little 

more than concrete-lined conduits. People began to demand that the law protect the 

rivers they fished, rafted, and admired.") 

While the majority of west em states have enacted some fonn of in stream flow 

legislation, the parameters of the legislation and on-the-ground implementation vary 

widely from state to state . For example, since the passage of its instream flow legislation 

in 1984, only 247 miles (2%) of Nebraska's 12,37 1 miles of streams and rivers have 

I The author acknowledges the research assistance of Mick Connealy (JD 2006) and 
Michelle Weber (JD Candidate 2008) . 

2 Cynthia F. Covell, A Survey of State Instream Flow Programs In the Western United 
States, I U. Denv. Water L. Rev. 177, 178 (1998). 

3 Jesse A. Boyd, Hip Deep: A Survey of State Instream Flow Law From the Rocky 
Mountains to the Pacific Ocean, 43 Nat. Resomces 1. 1151, 1152 (2003). 



 

 

 

received some protection through instream flow appropriations (8 miles on Long Pine 

Creek and 239 miles on the Platte River).4 

This memo provides a brief overview of Nebraska's instream flow law and draws 

comparisons to the approaches taken in other westem states. It analyzes the following 

issues: (1) the ecological and economic benefits of instream flow protection; (2) which 

water sources may be used for instream flow approPliations; (3) who may obtain 

in stream flow rights; (4) the purposes for which instream rights may be appropriated; and 

(5) miscellaneous restrictions on instream flow appropriations. Although this memo 

focuses on state law, the reader should note that federal legislation, especially the 

Endangered Species Act and the Clean Water Act, often plays a major role in protecting 

instream flows. 

I. The Benefits ofInstream Flow Protection 

Protection of instream flows benefits both ecological and economic interests. 

Adequate stream flows are the essence of what makes a stream or river. As such, they 

contribute to many ecosystem goods and services, incl uding filtration, dilution of sewage 

and other effluents, livestock watering, increased land values, fish and wildlife needs, and 

recreational fOlms of all types, snch as fishing, hunting, boating and aesthetics) . Instream 

flows also supply cooling water for electrical generating plants, hydro-electric power, 

drinking water sources and groundwater recharge. Maintaining instTeam flows also 

benefits riparian wetlands, which in tum help absorb flood waters and polluted runoff, 

4 Nebraska Game and Parks Commission (NGPC), Federal Aid in Sport Fish and 
Wildlife Restoration, Program Narrative, FW-19-T (2006). Current mi les of select high priority 
streams and rivers that have 1101 been protected with instream flows include but are not limited to 
the White River (70), lower Snake (14), Holt Creek (19), Niobrara River (487), North Platte 
River (164), Nine mile Creek (13), Elkhom River (382), Cedar River (88), Big Nemaha (140), 
Missouri River (313) and Brazile Creek (42). 
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provide wildli fe habitat, keep exo tic species in check, and promote economic vitality for 

nearby communities.5 The State of Nebraska Policy Issue Study on Instream Flows lists 

fishery resources, recreation and aesthetics, compliance with interstate compacts and 

judicial decrees, hydroelectric power, aquifer recharge, subirrigation, navigation, wildlife, 

wild and scenic rivers, and water quality as instream water uses 6 

A signi ficant proportion of Nebraska's future economic vitali ty could potentially 

revolve around its streams and rivers if instream flows are protected. Examples include 

ecotourism on the central Platte for birdwatching; ecotourism on the Niobrara for 

canoeing and tubing; and ecotourism on the Missouri from boating and other recreational 

uses7 The 2001 U.S. Fish and Wildlife survey provides the following monetary values 

for recreational activities in Nebraska: Fishing - $306.6 million; Wildlife-Watching-

$210.7 million; Hunting - $306.1 mi llion8 A 1996 study shows that expenditures related 

to wildlife-watching on the central Platte totaled between $13-20 million, with over 75% 

originating from residents of other states9 

II. Water Sources for Instream Flow Appropriations 

Almost every westem state with an instream flow law addresses what somce of 

water can be utilized for instream flow appropriations. In Nebraska, appropriations for 

5 B. Richter, A. Wamer, J. Meyer and K. Lutz, A Collaborative and Adaptive Process 
for Developing Environmental Flow Recommendations, River Research Applications, 22: 297-
318 (2006) (describing ecological benefits of instTeam base flows, high pulse flows and flood 
flows). 

6 Natural Resources Commission, Policy Issue Study on Instream Flows, State Water 
Planning and Review Process (1982). 

7 E. Nieimi and T. Raterman , Natural-Resource Amenities and Nebraska 's Economy: 
ClUTent Connections, Challenges, and Possibilities (ECONorthwest 2006). 

8 U.S. Depat1ment of Interior, Fish and Wi ldlife Service and U.S. Department of 
Commerce, Economics and Statistics Administration , U.S. Census Bureau (2001). 

9 FERMATA, Inc ., Platte River Nature Recreation Study (1996) , 
http://www.fermatainc.comleco_nebplatte.htm!. 
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instream flows can utilize unappropri ated water or, if there is insuffi cient unappropliated 

water available, stored water. 10 Accord ing to the Nebraska Supreme COllrt, the statutory 

ternl "available" means "fairl y dependable and continuous." I I Arizona, Alaska, and 

Idaho share Nebraska's requirement that the instream flow waters must come from 

unappropriated sources. The other western states either explicitly allow for additional 

sources or place no restriction upon the source of in stream flow appropriations. Limiting 

instream appropriations to only unappropriated sources limits Nebraska' s abi lity to 

protect instream flows, and places Nebraska 's instream flow law among tlle most 

restrictive in the west. 

The instream flow statute further restricts "available" water by requiring that there 

be "unappropriated water availab le to provide the approved instream flow rate at least 

twenty percent ofllie time during the period requested.",2 The twenty percent limitation 

in Neb. Rev. Stat. § 46-2,115 stands alone among the other western states, none of which 

require that water appropriated for instream fl ow use be available for any particular 

amount oftime. In 2005, the Nebraska legislature considered a bill that would have 

made the availability requirement even more stringent. LB 1226 proposed to change 

§46-2,115 to require that the unappropriated water be available eighty percent of the 

time. I ) This change would have resulted in a drastic reduction of instream flow 

protections. The amowlt of unappropriated water in Nebraska is limited, and the existing 

requirement that instream flow rights be granted only for "unappropriated" water already 

10 Neb. Rev. Stat. § 46-2,115 (2004); Neb. Rev. Stat. § 46-2,1 16.0 I (2004). 
11 Central Platte Natural Resources Dis!. v. Wyoming, 245 Neb. 439, 454, 513 N.W.2d 

847, 859 (1994). See In re Application A-16642, 236 Neb. 671, 692, 463 N.W.2d 591, 606 
(1990) (Long Pine Creek). 

12 Neb. Rev. Stat. § 46-2, 11 5(1). 
13 Neb. Leg. Bill 1226, 99th Leg. 2nd Reg. Sess. (introduced Jan. 18,2006). 
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inhibits the state's ability to protect instream flows with water from sources like 

d · h 14 onatlOns or purc ases. 

III. Who Can Appropriate Insh'eam Flows? 

Nebraska also takes a restrictive approach with regard to the entities allowed to 

obtain instream flow appropriations. Where many states allow individual citizens to 

petition the state for instream flow ri ghts or to change the purpose of their existing water 

rights to use it for stream flows, Nebraska Revised Statute § 46-2,108 allows only the 

Game and Parks Commission and the Natural Resource Districts to own an instream flow 

right. Out of23 Natural Resource Districts (NRDs) in the state with authority to obtain 

instream flow appropriations, only one NRD has attempted to apply for an instream flow 

appropriation since 1984; the Central Platte NRD now holds instream flow appropriations 

on the Platte River for fish and wildlife purposes. 15 

Nebraska law does allow individuals to change the purpose of their water right to 

instream flows,16 but the consequences of such a change are unclear. Fear oflosing one's 

water right to the state may deter people from converting their current use to instream 

flow. This lingering question may be an appropriate subject for future legislation. 

IV. For What Purpose may Illstream Flows be Appropriated? 

States can benefit in a number of ways by maintaining natural flow regimes in 

their streams, but state laws vary with respect to which benefits are deemed worth the 

cost of having less water to appropriate for other purposes. The most widely cited 

14 Neb. Rev. Stat. § 46-2, 115. 
15 Interview with Gene Zuerlein, Game and Parks Commission, Sept. 13 , 2006. 
16 Neb. Rev. Stat. § 46-290(3)(c). 
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purpose for which an instream flow can be appropriated is to benefit fi sh and wildlife. 17 

Recreation is also a recognized purpose in most states. 18 Fewer western states explicitly 

allow instream flows for navigation , waler quality or aesthetics. 19 

In comparison with other western states, Nebraska recognizes rel atively few 

allowable purposes. Nebraska law allows instream flows to be appropriated "to maintain 

the existing recreational uses or needs of ex isting fi sh and wildlife species.,,2o The 

Nebraska Supreme C01ll1 has upheld an instream flow appropriation to preserve Platte 

River wildlife species21 

It is not clear whether the legislature intended the word "existing" to serve as a 

limiting term. The issue has not been litigated, but arguably instream flows could not be 

appropriated to feed man-made recreational lakes created after the law's effective date, or 

to protect any species of fish or wildlife that is discovered or introduced into an area after 

the law's effective date. Nebraska is the only stale that uses this particular limiting term. 

The Nebraska statute also appears to restrict instream flow purposes to the 

maintenance (not enhancement) of existing recreational uses and fi sh and wildlife 

17 See Neb. Rev. Slat. § 46-2,11 5(2); Ariz. Rev. Stat. § 45-15IA; Alaska Stat. § 
46.15. 145(a)(1 -4); Cal. Water Code § 1707 (a)( I); Kan. Stat. Ann. § 82a-928 (i); Idaho Code § 
42-1 501; Mont. Cod Ann. § 85-2-316(2)(a); Or. Rev. Stat. § 537.336(1); Utah Code Ann. § 73-3-
3(1 1)(a)(i-iii); Wash. Rev. Code § 90.22.010; Wyo. Stat. Ann. § 41-3-1 002(d). 

18 See Neb. Rev. Stat. § 46-2,115(2); Ariz. Rev. Stat. § 45-15IA; Alaska Stat. § 
46.15.145(a)( I-4); Cal. Water Code § 1707 (a)( I); Kan. Stat. Ann. § 82a-928 (i); Idaho Code § 
42-1501; Mont. Cod Ann. § 85-2-316(2)(a); Utah Code Ann. § 73 -3-3(11)(a)(i-iii); Wash. Rev. 
Code § 90.22.0 10. 

19 See Alaska Stat. § 46. 15. 145(a)(I-4); Kan. Stat. Ann. § 82a-928 (i); Idaho Code § 42-
1501; Mont. Cod Ann. § 85-2-3 16(2)(a); Or. Rev. Stat. § 537.336(1); Wash. Rev. Code § 
90.22.0 10. 

20 Neb. Rev. Stat. § 46-2,1 15(2). 
21 Central Platte Natural Resources Dist., 513 N.W.2d at 858-862. 

6 



 

 

 

needs. 22 Along with other areas described above, this makes Nebraska 's insl1'eam flow 

provision among the most restricti ve western statutory schemes. 

V. Other Restrictions 

Nebraska's instream flow legislation includes other miscellaneous substantive and 

procedural restrictions on instream flow appropriations. As in all western states, instream 

flows in Nebraska must not interfere with senior surface water appropriations23 Most 

in stream flow programs are of recent vintage, with jWlior priority dates, so they can only 

safeguard the stream against diversions by subsequent new users24 Also, instream flow 

appropriations can only be applied to the segment of the stream indicated in the 

application, and once the water passes through that segment, all rights to it are 

I· . I d 25 re lIlqUI S le . 

In addition, Nebraska, like most states, imposes a"public interest" review on 

instream flow applications. However, a unique aspect of Nebraska law explicitly requires 

instream flow appropriations to be weighed against specified economic and social 

values26 In other words, although instream flows for recreation, fish, and wildlife have 

been statutorily recognized as beneficial uses in Nebraska, an application for one of these 

uses may only be granted if the balance tips in favor of the application over other 

22 Neb. Rev. Stat. § 46-2,115(2). 
23Id. § 46-2,115. 
24 Christine Klein, On Integrity: Some Considerations for Water Law, 56 Ala. 1. Rev. 

1009, 1047 (2005). 
25 Id. § 46-2,11 8. 
26 See Neb. Rev. Stat. § 46-2, 11 6 ("Tn detennining whether an application for an 

instream appropriation is in the public interest, the director shall consider the fo llowing factors: 
(I) The economic, social , and environmental value of the instream use or uses including, but not 
limited to, recreation, fish and wildlife, induced recharge for municipal water systems, and water 
quality maintenance; and (2) The economic, social , and environmental value of reasonably 
foreseeable alternative out-of-stream uses of water that will be foregone or accorded junior status 
if the appropriation is granted."). 
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economic and social considerations, such as induced recharge for municipal water 

systems and water quality maintenance27 The Depaltment of Natural Resources is 

charged with making these detenninations, and the Nebraska Supreme Court has upheld 

the DNR's denial of trans-basin diversions under the public interest standard due to the 

potential for adverse effects on wildlife and endangered species in the basin of origin and 

the unavailability of a dependable flow 28 

Nebraska statutes also impose various procedural requirements on instream flow 

applications. First, before the Department Natural Resources proceeds with a hearing on 

a contested instream application, the applicant and opposing parties must attempt to 

resolve their differences through mediation or arbitration29 In addition, instream 

appropriations must be reviewed every IS years to detennine ifthey are still in the public 

interest30 Finally, instream appropriations may be amended by the DNR if they would 

interfere with certain types of applications, such as induced recharge for public water 

supply wells 3 l These requirements are unique to in stream flow appropriations, and are 

not imposed on other types of public or private surface water rights. 

Conclusion 

A comparison of Nebraska law to the water law of other western states 

demonstrates that Nebraska's existing instream flow legislation is quite narrow. 

Nebraska statutes impose a variety of restrictions all instream flow appropriations, many 

27 Id. 
28 See In re Application A-15738 ofthe Hitchcock and Red Willow Irrigation Dist. , 226 

Neb. 146,410 N.W.2d 101 (1987); In re Application A-16642, 463 N.W.2d 591 (Neb. 1990) 
(Long Pine Creek); In re Applications A-16027, et aI., of the Upper Big Blue NRD, 495 N.W.2d 
23 (Neb. 1993), motion for rehearing overruled and opinion modified, 499 N.w.2d 548 (Neb. 
1993). 

29 Neb. Rev. Stat. § 46-2,117. 
30 Neb. Rev. Stat. § 46-2,112. 
31 Neb. Rev. Stat. § 46-2,113. 
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NDNR (2008a) Order Of Final Determination that a portion of the lower Niobrara 

River Basin is fully appropriated, that the stays on new surface water uses and on 

increases in the number of surface water irrigated acres shall continue, and 

designating the geographic area within which the surface water and ground water 

are hydrologically connected. Order date is January 25
th

, 2008. 

 

The criteria for fully appropriated determination are set out in rule and 

regulation. The above ruling was contested by four NRDs (Middle Niobrara NRD, 

Upper Elkhorn NRD, Upper Loup NRD,the Lower Niobrara NRD and one person 

on the basis that the January 25
th

, 2008 Order was arbitrary and capricious, or 

contrary to law, and therefore invalid in whole or in part. After due process of the 

contested case and after consideration of the facts, the NDNR Director concluded 

the January 25
th

 , 2008 Order that portions of the Lower Niobrara Basin to be 

fully appropriated was not arbitary or capricious, or contrary to law, or invalid, in 

whole or in part. Final Order date is December 17
th

 , 2009. 

 

The above ruling did not satisfy the contesting parties, consequently they have 

appealed the NDNR Directors decision to a higher appellate court. This means 

that instead of initiating an Integrated Management Plan with NDNR in 2010, 

there will be a delay, possibly as long as two years (2012).   



 

 
 

STA'rE OF NEBRASK.~ 

DEPARTMENT OI" NATURAL RESOURCES 

ORDER OF FINAL DE7ERt>1TNAT:r.ON 
THAT A POH.TION OF THE LOWER NIOBR.lI..RA RIVER BF~SIN IS FUl..rLY APPROPRI]\'l'ED, THAT 

THE ST}:\YS ON NEW SURFACE WATSR USES !\.ND ON INCREASES IN 'rHE NDMBER OF SDRF!i.CE 
WATER IRRIGATED ACRES SHALL CONTINUE, l'.,}\!D DESIGNATING THE GEOGRAPHIC AREA 

WITHIN 1'lHICH THE SURFACE WJ.o..TER AND GROC"ND '01h'1'ER .I\F;.E HYDROLOGICALLY 
CONNECTECTED 

1. On Cctober 16, 2007! the Department of Natural Resources (Depa.rtment) 
completed the evaluation required by Neb. Rev. Stat. 
Section 46-713 (J.} (a) of the expect.ed lor..g·-tcnn avai"l;bility--·--~--o-r.-
hydrologically con:r.ected 'dater supplies for bo::..h exist.ing and nc,'" 
surface water uses and existing and new ground water uses in the ri vcr 
basi::ls which had not previously been determined t.o be f:ully 
appropriated, and issued a report:, the 2008 Anr:ual Evaluation of 
Availability of Hydrologically Connect.ed vJater SupplJ.e:,::~, 

(2008 Evaluation) describing t.he result.s of its evaluation. 

2. The 2008 Evaluatior.. concluded as a preliminary rnat.ter t.hat, a porLion of 
the Lower Niobrara River Basin is fully appropriated. The fully 
appropriated portion is located in the Upper Niobrara White Nat'--1ral 
Resources District (the "UNWNRD") , the Middle Niobrara Natural 
Resources District (the "MNNRD"). the LOv-Ier Niobrara Na::ural ResourccG 
District (the "LNNRD fI

), the Upper Loup Natural Resources Di.st.ric:.:. (:.~he 

"ULNRD") and the Upper Elkhorn Natural Resources District (t:he 
"UENRD") . 

3. On October 17, 2007, pursuant to Neb. Rev. Stat. Section 16··7}.'1, notice 
of the preliminary determination was given to t.he public, t-he UNI--.JNRD. 
the i'--1NNRD, the LNNRD, the ULNRD, and the UENRD, and. the licensed ,·mt.H:C 
well contractors in the st.ate. The notice identified the por-tion of 
the Lower Niobrara River Basin that was preliminarily determined t.o be 
fully appropriated and the geographic areas in which the surface , .. .ralex: 
and groundwater are hydrologically connected. 

4. Under Department rule, 457 NAC 24.00l.02, ':.he hydrologically connect.ed. 
area is the area within which the pumping of a well for :,>0 years will 
deplete the river or a baseflow tributary thereof by at:_ least lO?", of 
the amount pumped in that time (the ":':"0/50" area) To make its 
determination of the "10/50" az-ea, the Department utilized data LeOn! 
the University of Nebraska ConsenIation and Suxvey Division and the 
Jenkins Stream Depletion Factor Analysis, which is the bes l.: scientif:tc 
data and information currently available for determining t-.he 

hydrologically connected area. 

5. notice of, and 
public hearings 

The Department iss;Jed 
meetings and three 
December 2C, 2007, in Atkinson and 
December 27/ 2007, in Gordon, Nebraska. 

Order Lower Niobrax:a River Basin 

held. th.ree pubJ.ic infor:nat.lVl1 
on the 2008 Evaluation on 

Valentine, Nebraska; and 
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6. Public testimony was taken at each publ ic hearing F and the record in 
each public hearing was held open fol..' at least one full week foll.owiE9 
the date of the public hearing I in order to allow the receipt of any 
additional written testimony into the record. A transcript was made 
for each public hearing. 

7. As required by Neb. Rev. ?t_~_!:. Section 46-7l4(4) each irrigation 
district, reclamation district, public power and irrigation district., 
mutual irrigation company, canal company I or municipali ty that relies 
on water from the affected portior... of the LO\>ler Niobrara River Basin 
and other water users and stakeholders deemed appropriate by the 
Department or the affected natural resources dist.rict were consul ted. 

8. Testimony from 28 witnesses at the hearings on December 20, 2007, and 
December 27, 2007, and 43 exhibits were presented for the hearing 
record. A variety of factual and legal ax'guments were asserted. Some 
the issues raised related to the economic impacts of the determi nation 
the basin would be fully appropriated, strearn flow hydrographs and 
water table elevation data; the difference bet.ween the critex:ia used to 
administer water rights as opposed to det.ermining a basin is fully 
appropriated, the need to establish a baseline to det.errnine the 
availabilit.y of water at. the time the permit was granted, t.he 
determination of t_he boundary of the gro\..1nd water area considered to be 
hydrologically connected to the surface vlatershed of the Niobrara Ri ver 
and the question of how the preference laws should be integrated with 
the determination of whether a basin is fully appropriated. 

9, The Department has carefully considered the record an.d based OIl this 
revi.ew has determined that the preliminary determination should be 
accept.ed, except that based on testimony regarding the extent of the 
hydrologically connected ground water area r the Department det.ermined 
that Section 6 of Township 29 Nort.h, Range l4 viest, Sections 20, 28, 
and 36 of Township 30 North, Range l5 West,. Sections 4, 5, and 6 of 
Township 30 North, Range 1.6 vlest; Sections 5 and 6 of Township "30 
North, Range 17 West; and Sections 3 and 6 of TowQship 30 North, Range 
18 West that were preliminarily considered to be hydrologically 
connected to the Niobrara River should not be included in t.he area 
considered to be hydrologically connected t.o the Niobrara River. 
Accordingly these sections \'lere removed from the area determined to be 
fully appropriated. 

lO_ As required by the Nebraska Nongame and Endangered Species Conservation 
Act (~~b. Rev. .§.tat. Sections 37-80l to 37-811)" the Department: 
consulted wi th the Nebraska GaBie and Parks Comrniss.ion regarding v.'hether 
or not continuing the stays all. new and expanded uses of ground and 
surface water in the fully appropriated Basin would jeopardize the 
continued existence of any endangeyed or tbreatened species or result_ 
in the destruction or modification of habitat. of any endangered 0:1.: 

threatened species that the Cornmission has determined is critical. The 
Commission determined that continuing the stays will have no effect on 
any state listed threatened or endangered species. 

Page 2 of <1 
Order Lower Niobrara River Basin 



 

 

 

After due consideration of the conunents received about t:he 2003 Annual 
Evaluation of Hydrologi.cally Connected Water Supplies and the DeparLrnent.' s 
prelirn:i..~ary determination that a portion of the Lower Niobrara River Basin is 
fully appropriated and its preliminary determinat.ion of the "10/50" area, and 
based on information in the 2008 Evaluation~ it is CONCLuDED that:.: 

(l) the portion of the Lower Niobra:!:'a River Basin bet,\veen thc-.o: Mirage Flats 
diversion dam and the Spencer Hydropower Plant. are fully appropriatedi 

(2) it is in t,he public interest to continue the stays on nevI surface 'dater 
uses and on increases in the number of surface It>'ater irrigat..ed acres .in 
the fully appropriated area; and , 

(3) the area within which surface water and ground water are hydroJogically 
connected is as shown on the map in Appendix II and t.he legal 
description cf the land within the ~'lO/50" area in Appendix III. 

It is hereby ORDERED that: 

1. The Department IS prel iminary determinat.ion that the port~ion of t:.he 
Lower Niobrara River Basin between the f'.1irage Flats Diversi,on Dam and 
the Spencer Hydropower Plant is fully appropriated is fil':al. 

2, The stays on new surface water uses and on increases in the numbE:-r of. 
s;.]rface water irrigated acres! that took effect as a resul t of the 
Department's preliminary determination that the portion of t,be 
Lower Niobrara River Basin bet'Vleen the Mirage Flats Dive:csio:t1 Dam and 
the Spencer Hydropower Plant is fully appropriat.ed shall 1::emain in 
effect until {a) they are terminated pursuant to law, {b) an int.egrated 
management plan for the affected area has been adopted and has t:aken 
effect; (c) the Department has completed a reevaluation of the area and 
has determined that the affected area is not fully appropriat.ed, oX' 
(d) the stays expire pursuant to law. The surface water stays are in 
effect in the area depicted on the map in Appendix I, 

3. The geographic area within which the Department has determined ground 
water to be hydrologically connected to the surface wat.er is as 
depicted on the map in Appendix II and described in Appendix ITI, 

4. The stays on t.he construction of new water "wells 
acres irrigated 
the pertinent 
Neb. ~y.. Stat.. 

with ground wat'_er remain in effect 
natural resources districts 

Section 46-7l4. 

and O!1 increases in 
unless terminated by 
as autllorized in 

DEPARTMENT OF NATWCAL RESOURCES 

January~, 2008 

Any person with sufficient. 
substantially affected by this 

Order Lower Niobrara River Basin 

legal 
ordel.' 

interest who has been or may 
may request a cont.ested case hearing 

be 
.in 
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accordance with the Nebraska Administrative Procedures Act (~!?. Rev. ~_~._at., 

Sections 84 - 901 et. seq. ) and the Department's Rules of Practice and 
Procedure (454 N.A.C. Chapter 007). The request must be received by the 
Department at its Lincoln Office (301 Centennial Mall South, 4 L1

\ Floor Stote 
Office Building, Lincoln, NB 68509-4676) within 15 days of the date of this 
order and be accompanied by a filing fee of $10. 

CERTIFICATE OF SERVICE 

A copy of the foregoing ORDER OF FINAL DETERMINATION THAT A PORTION OF THE 
LOWER NIOBRARA RIVER BASIN IS FULLY APPROPRIATED, THAT THE STAYS ON NE" 
SURFACE "ATER USES AND ON INCREASES IN THE NUl1BER OF SURFACE I1ATER IRRIGATED 
ACRES SHALL CONTINUE, AND DESIGNATING THE GEOGRAPHIC AREA WITHIN WHICH THE 
SURFACE WATER AND GROUND WATER ARE HYDROLOGICALLY CONNECTECTlm wi.th 
Appendices, was mailed to the Upper Niobrara \':]hite, the Middle Niobrara, the 
Lower Niobrara, the Upper IJoup, and the Upper Elkhorn Natural Resources 
Districts, posted on the Department's website and provided 1.:0 the 
Department's field offices On ,January _(}..5_, 2008. 



 

 

 

 

 

 

STATE OF l':SBR",SKl'. 

If! Lhe !'laV .. PI' of ~_:'ll-i <JilTluC'ry ::'5, ?0CG, 
(Ycie~ of i"ir.al uBte::-m::,atJeor. 

Case NUITbe~: f,(J::J(;-DBCC 

":'r:a: a P.Jrt ion .:;f tho LOder Hiotrara 
Ri\ler 3as::.n :s Fully ?\yp::-opriatcc. 

FDJAi, CRJER 

The a.boVE: cdPt~uned 1:Id',_1.,.,r c()mps b(-"~or"e the ;;~ rec~or ai- "':r:e DET2rtl:"lent of 
Nw:-;;ral R€SOU'C6S. 1':"6 cases (COl t:) aSS-OGCC) were origir,al1y filed on tho 

Fo\.:r C2SCS wo:::c filod by l.;divJ.du,:l lEltinal reSOl:.rces 
d,-stricts ;:'ECsi: the l-!icdle NicDn,ra, Upp.:n' El}:;-lorn, :Jpyer Loup, <i:ld 1U\~eL 

:'licbr~E, wi::.:-: io"":"i(;:.:::' ;.<:.sudin"s; c.:ld ~ne case was fJ1ec. 'cy a peL',:m,. 
I'Jichac:' J~COb50~, (J0cd::,,~;nj. AfL,,:- il:mH:,l,,(i p~Aadif'1'<; by ,]SCCbSCOl, all the 
pleadi"gs were sub" Lan1. i rl'_ -! Y 8: ~l, -; a:' a~,j 0.1 l t i VE cases were ::;olneo. by 
p:::eheciJ::;ilY- ()!:(wr, vlithout Ob]ecl:ion, fo~ thE: pt1l7PC::0 :)f a single J:cDring 
\:nW-H this cR"ti')t; and case n:.;:n:;:cr. 7:",0. Dcpa:-t;:.o.;].t of NaturD.1 Re::;o:;rce3, 
:r_ro~:g:, its staff atton.ey, entered as a party. 

For purposes of t:I:S o:cder "Diusct-.: .. :::" -'-l; uo;ed whim Ld::-\~Y __ rin1 --() U-'E f)l;"eG~Oi'" 

8f t;le !)ep2rlme:l:" of NdluL'a: fZ':Osoul'ces as 7.he final aec:.'l;_()1'1 IT,,,,!:;;\:, 'r, rhi s 
con'.cs::e-d case Iwcl1:_i_fl;.l. 
Sat~lLdl l<cU';()IEC",'i <is 

refeccing to 92::!erai 
Ii party to this C1',S2. 
terms rega::ciirt.;J' out~03 

"C0!:,~.r<':tfl('nt" is ;.lsed whel 
tc the :)epa.c:,ment 

S"':3tc:t22 ':lJ1C. 1:1:].0S, C~· fer othel role,; of De):!,]:: U:2nl. tn ;~udtnCJ 
roles the director as dscision make:: for ~~lythiilg but Llis cClltE:;;'..ed C2H8 

he3r:'..r.g. 1;lcre OLe 2. few exce;'H_l.U!:,'i lucaLpd w_J.'")nJi (,U,l;f'.'<. 

Th" :)Rpdrtment IS req ~irec by ::1:e :'-:cDrc_s$:a 8:::0\,;nd ;-;atcr r:oI:D...:;-emel::" :md 
Pco::e,-::<.:icl'. l~-::t ithe 1,ct; f Sl:::ocific"L:_y Neb. Rev. Sta"!;, § 46-713, to cond-lc\. 
an o.::nua: c;aluation of the '}vi:lilatiliLyO[ v;c;L(~r' ,n ·"'R river t'h31l'.S of the 
state for ·~j-,c purp0se of eval'~,~l __ :H! W;12Ulf'T nily ikW Y'~ver besills, :)or't:ons 0: 
ba:-iillS, Of river reaches reet the c::it&r~a ~or .tully appro:;::'::ia\:0c. The 
;c.r-iLeLi;; Ern -:-u1 y ?,?r:r0[l,_',_3tec deteI'[:l.lnation arc set o:.:.t :"n rule ilr.d 
regulat::'o:l. if i'l r:}lF;"" subbss'_n c:: r,:,ach is found to bc ft.:.:'ly apprcorJ,:,tcd, 
r:'.e Depa::-tr,0:->t ~s to i$sUC il p:celil:'.inary ::le:er:ninaticn; ;-::old hearings; ar:d 
rr,ake. a fine',"- cetC'rDi~IClt::::l'. in Jcconliince l'liLh :_Lc Act ilid stCl(lltcr"ly 
:ceq'lire? Jepar':mer:t rules and req;,'::'d~_.Lu!l:O. -r:j~;,; c'Ose c'1(1i e--:g2s ::-12 
Ccpo::r::r,10nt's i)::.(',UJHoLid_! on of l;hR ST 8:'_::25 a:1Ci regu:_a,: ions :.t ad:l'_lnisters H\ 
rcacl:lnq eD,-;el.:~i;lj]y i:",d~n"cil; ;'OnG~CS10ns, ana poses '[:,e qL~0stl.on tha:: if 
'.liP. )pp2('tmer't (j"rj )',0:: su:ficiently tollow tl,em, ,.;het:'er the resulting o:cdcr 
iii j'lva'j:-; 2<; a 'natter 0: la\~. 

Th2 pleadings gcr:cr.:llly .':tote- H.e c;:mse of o.o-'::io)1 is the ueparuner!<;'s 
':;c.n.::a::y 25, 2008, Ol'd8l' of Fli:.Jl Det.e;--win'oi ion Thil-,: " r,:n:"i;::n of thE' ;,OW8'C 

:.liobro.ro. Ri vel: Eusi~l is :\.;.:1,/ AopCOprl.ii:","d (UrdeL), <H d 2S,'>P;--t j-l-1I;l~ tbrollg:' 
the particu1z.:c COr::.dS'f-d f2C~_S a';le-]eo )D the pleadings tor establ:shl!)g 
l)LOCeOllr£ll or fiH:l_Lal ;i!'ff'H:'-, that the Onie:::- ~s arbi:::::a:::y ane ca?ric:!.{>us, c:: 
c:;r:~;2Ty t;:: t~e la"1, ana th8refon:. ir:valld in whole or in part, 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

eV11-,Dation 
un~tor 

use 
:GcthCdS 0V:-'::'Q;;;rlR~e:y RSSPSS U'\E~ 11' 

: ts dDt ips 
pricri::y of 

con;;].:ld0S tt.e 

'::0 :nQC:BC '-'iRtBt' 11S requireo, alla ;:.nr;ro ).s no 
to ::hB Or::1e~. 

Jacobt;on argued, [)llt c()<');:; nOl 
to 11:': U))Cor:st::t;;t~onal ta!.ing 
<lrd that the Crosr vi.c:ats,s ::t~e 

Con,.,'.:l.tuti.o:-',. :n 0 ::elated c:equ-:-er:::, 
v).ola-css the ~'eder11J S(;mesto11d Act, 

sv.i00nce, thal \::ile OrdcH a:f,o\;{,ts 
:y withoe:: compe:lsatiotl, 

COl:rf.2rce Cla;.:se cf :i'c :;" S. 
-la::coscr: aSc)cl'tcd --;11a': t:)(; Oyder 

)";,11t::er j:':::-l.sdictl(;r: :..,;, hear 
GGiOGhh' 

Tho 
1,1':;;;-8 
;;ir,ds 

all':hOY1.2CO l;y has tr.e ~egaJ CC;J':6X\; ::.of 2.;", 

!'l6~'1:-1ist:-at:v0 pc:rSl:.ilrn: ::0 ::ilc rcge:latory $C;)(;06 

of ';he !\c~ ard "on:::;.:d0Z, 25 i'i IUl-:ter of 1~w, ;1: J$ Eb s\yh " ]0:;,,1 
l:.m~t2)Ti0n C;1 :r,e use cE ;YOC:hO "EtCY 'er:d surface h3'~e::) I is ::cl a 
tak~:-lgt .:mo is rsasonst.le, 

Hev. 3ts:. § 4')--,1)2 c:'a1.'i£.'.cs ::.hs·~ thc Slate owns ~he \"at<::cr, bu-: 

:~=;.~~:t:;~'~r~,c~:e::l.tlEd :0 :n:s$::;nab_0 o:;j bB::0f'ic:J:: c:se ()f t:18 g::cw:d 
v;2t~.:' :h·::<.: 2.arJ:l ,:on']:S~en';; v,j~h COII,m0h Jaw b;:-: S;.:b;2CL to 
t:r:e :-igh'~$ OI 0~:h0r 2.anCOI-!r.0rs 0r,d the Sld~.e' s 8uthcLl tj LO 
:n;Hp;lfn::e pur,:!,;(\::t Lo Nobril;;ka St2t..;tes fJ6, F.rt:cle 6, Brd :;-':0 
:,c~.. e";;nt, Un." the" 

sta:uts 
U:,;>;>r:sti:"~:~10n21, ttat Act '1,1S no b08r':'n9 cn tr,is 
CB:le, dCC ~.lat ";;-;118 Ja::olnC:1 IS COI"!"sct 'C~l; __ : ,,::e Depa:c:ment i.ac{s 

1;;C declds iSiEOS (of const::.tlltionai a:,J ;)V,er :2c"ral 
c::;ss ~cwe i'dJ.3dH:: ·_OE to 
d0C1Sioil3 milde by the 

h"ilr ::<1503 
r::0;k\r~.rr.c!",t 

dcr:..ved :rom fj 

prior 

.1. '1'h0 ~RD$ vIed thilt :;');0 DeyJ.Ttmen1;; 0X(.'OGCiCd .cts aut:hority by ir.clueing 
il£023 oU~3ije tts ~.J:cbrJu:\ iUvo£ surIse0 wa:0't b.il3:_:\ wl~"i".-:l t.;--.0 
:-::::d:-o:ogi:::aJ~.! 8Cnr:OCtoj /.ired for :LE :CrctQr. Ho ovidor,('c or ,,-1."9\:1:.8(; 
Wi)." ;ater provi.;%d, w;dcubtcdly bcca'Jse tLc Nf"bJ'~5k", Sup:;p:TIe :::("u:-~ 
ss::t:Bd the qc:es-::.:.on ~ll :\e::. 612 {20::li3) 

the 1',cL con:12cted >!&~ ey 
;, s::rfi.1cC "",t."~ 

d;q cot ox:;:o0d its ilt)::::ori-::y ;:ncier 
;)Ed :d) or 437 UhC 24 OC1.;)2 

Both J,-;:;:ObSOD ilEd :l;o }iH2s plei -::na-: tr_2 
Fc:t ,~or,side;·' "Jcon:.mic :::I:\;:>,-;ct", to t'lC 
detoYmi:El:ion ~_he 8rder, }!c:;.:-. 
CictU& 1 de:: ios u:;der 

h'",S e::-rc:r fer 
2)r",e :In Jf.eklLg e 

:"::';;:;0,,6 1.),0 Dop2rt:le:~L' s 
",nd SUDS:::.U"::e 

S roquir;'1Yent 9len some tlw(' 
2fter t.he ef:ocL.vo Drccr. "An {f.i·mag<3!'1G';" p-"_a:,_ ShbJ l 
i!Klu6e tho follCw~:1q: :ai Sloal: g:;;als cbje::.iv8s ",,-'cth a of 
Sc'Std1.r: :i:] ;) to),' ,,;:C8 tet:1eer. '.at -:r L.'kS and Wfller l:i0 

,t11 I $diet: CCc::oi:.ic v 1 «0j 
v,;)'.fM0 CI t::8 
fnr;in\;".tnec :'-!!' Jx<J: 
~_i)J.., § 46-715:2). 

ba3_1tl, ;sllbbBS2:-1; O~ reBcr, C2~) b" 0;;:hi"VQd and 
Lh<o: ne3.r Le.nL a::d ::1", lVIS tern 
':-],e Dir" :t:or firds, as .; !:',6ttQ:-' 0:' ~''tl, 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Acronyms 
 

AID   Ainsworth Irrigation District 

AOP   Annual Operating Plan 

BA   Biological Assessment 

BO   Biological Opinion 

CA   Cooperative Agreement 

CDR   Center Conflict Resolution 

CNPPID   Central Nebraska Public Power and Irrigation District 

COHYST  Cooperative Hydrology Study 

CPNRD  Central Platte Natural Resource District 

CY   Calendar Year 

EA   Environmental Account  

EAC   Environmental Account Committee 

ECONorthwest ECONorthwest 

Excom   Executive Committee of Instream Flow Council 

FEIS   Final Environmental Impact Statement for the Master Manual 

FERC   Federal Energy Regulatory Commission 

IAFWA  International Association Fish and Wildlife Agencies 

IFC   Instream Flow Council 

IFCRC  Instream Flow Coordination and Review Committee 

IMP   Intergrated Management Plan 

LNNRD  Lower Niobrara Natural Resource District 

MNNRD  Middle Niobrara Natural Resource Committee 

MRRIC  Missouri River Recovery Implementation Committee 

NEPA   National Environmental Protection Act 

NNESC  Nebraska Non-Game and Endangered Species Conservation Act 

NDC   New Depletions Committee 

NDNR   Nebraska Department Natural Resources (formerly Nebraska 

Department of Water Resources-NDWR)   

NGPC   Nebraska Game and Parks Commission 

NPPD   Nebraska Public Power District 

NRC   National Research Council 

NRD   Natural Resource District 

NWPTF  Nebraska Water Policy Task Force 

PS Task Force Pallid Sturgeon and Sturgeon Chub Task Force 

QAA   Discharge Average Annual 

ROD   Record of Decision 

UENRD  Upper Elkhorn Natural Resource District 

ULNRD  Upper Loup Natural Resource District 

UNWNRD  Upper Niobrara White Natural Resoource District 

USACE  United States Army Corps of Engineers 

USBR   United States Bureau of Reclamation 

USDCDC  United States District Court for District of Columbia 

USDI   United State Department of Interior 

USFWS  United State Fish and Wildlife Service 



 

 

USGS   United States Geological Survey 

USIECR  United States Institute for Environmental Conflict Resolution 

WWPRAC  Western Water Policy Review Advisory Commission 

 

 

Water Equivalents Table 
 

 

1.   1 cubic foot = 7.48 gallons = 62.4 lbs of water  

2.    1 acre-foot = 43,560 cubic feet = 325,851 gallons of water 

3.   1 acre-foot covers 1 acre of land with water 1 foot deep 

4.   1 cubic foot per second (cfs) = 448.8 gallons per minute 

5.   1 cfs = 646,272 gallons per day: 

For 24 hours = 1.984 acre-feet  

For 30 days = 59.5 acre-feet 

For 1 year = 724 acre feet 

6   1 million gallons = 3.07 acre-feet 

7.   1 million gallons per day (mgd) = 1,121 acre-feet per year 

8.   1,000 gallons per minute (gpm) = 2.23 cfs 

9.   1,000 gpm = 4.42 acre-feet per day 

10.   10 cents per 1,000 gallons = $32.59 per acre-foot 

--------------------------------------------------------------------------------------------------------------------- 

Source: Water Center, University of Nebraska-Lincoln, UNL Water Center, 

http://watercenter.unl.edu 

 

11.  cfs x 1.9835  = acre-feet per day 

 

12.  cfs x 55.54  = acre-feet per 28 day month 

 

13.  cfs x 57.52  = acre-feet per 29 day month 

 

14.    cfs x 59.51  =       acre-feet per 30 day month 

 

15.    cfs x 61.49  =       acre-feet per 31 day month 

 

16.    cfs x 724  =       acre-feet per 365 day year  

 

17. cfs x 726  = acre-feet per 366 day year 

______________________________________________________________________________ 

Source: Bentall, R. 1982. Nebraska’s Platte River, A graphic analysis of flows. Nebraska 

Water Survey Paper 53, Conservation and Survey Division, Institute of Agriculture and 

Natural Resources, The University of Nebraska, Lincoln. 
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